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TUESDAY, DECEMBEB, 12, 1916. 

United States Senate, 
subcommitteb of committee on jxjdiciart, 

Washington^ D. 0. 

^ The subcommittee met in the room of the Committee on the Judi- 
ciary in the Capitol at 10.30 o'clock a. m., when there were — 

Present: Senators Overman (chairman), Shields, Clark, and 
Nelson. 

There appeared before the subcommittee Senator Thomas P. Gore, 
of Oklahoma ; Hon. Kenneth D. McKellar, a Representative in Con- 

S:ess from the State of Tennessee; Hon. Joseph B. Thompson, ^ 
epresentative in Congress from the State of Oklah(»na; E. G. 
McAdams, Esq., of Oklahoma City, Okla. ; and Charles N. Burch, 
Esq., of Memphis, Tenn. 

The subcommittee had under consideration the following bill : 



64th CpNGBESSA Q -| OAC} 



1st Sbbszon. 



IN THE SENATE OF THE UNITED STATES. 

Decembkb 10, 1915. 

Mr. Shuslds introduced the following bill; which was read twice and referred 

to the Committee on the Judiciary. 



A BILL 

To establish a new judicial circuit of the United States, with a 
circuit court of appeals, hereafter to be called the tenth 
circuit. 

1 Be it enacted hy the Senate and House of Representa- 

2 tivea of ths United States of America in Congress assembled^ 

3 That there shall be an additional circuit of the United States, 

4 to be known as and called the tenth circuit, with a circuit 
6 court of appeals therein, which shall consist of three judges, 

6 of whom two shall constitute a quorum, and which shall be a 

7 court of record, with the same appellate jurisdiction for the 

6 
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8 territory assigned to it as the other circuit courts of appeals 

9 of the United States in the nine circuits as now constituted. 

10 Sec. 2. That the said tenth circuit shall be composed 

11 of parts of the fifth, sixth, and eighth circuits as now consti- 

12 tuted, and shall comprise and have appellate jurisdiction of 

13 the following districts of the United States: 

(1) 

1 First. The northern district of Alabama and the north- 

2 em district of Mississippi, which are now parts of the fifth 
8 circuit. 

4 Second. The districts of Tennessee, which shall include 

5 the western, middle, and eastern districts of said State as 

6 now c<mstituted for the district courts in said court, from the 

7 sixth circuit as now constituted. 

8 Third. The districts of Arkansas, which shall include 

9 all of the districts as now constituted for the district courts ib 

10 said State, from the eighth circuit as now constituted. 

11 Sec. 3. That there shall be in the said tenth circuit 

12 three circuit judges, to be appointed by the President, hj 

13 and with the advice and consent of the Senate. The circmt 
.14 iudges shall be entitled to and receive the same salary and 

15 have the same qualifications as the other circuit jud^. 

16 Vacancies by death, resignation, or otherwise shall be 

17 filled as are provided for the appointment of circuit judges 

18 in other circuits of the United States. 

19 Sec. 4. That the Chief Justice and Associate Justices 

20 of the Supreme Court shall allot one of the justices of said 

21 court to this circuit, as is done among other circuits of the 

22 United States, and if the allotment becomes necessary at 

23 any time except during a term, it shall be made by the 

24 Chief Justice, and shall be binding until the next term and 

25 until the new allotment by the court of a justice to this 

(2) 

1 circuit. Whenever by reason of death or resignation, any 

2 justice is allotted to this court, the Chief Justice may,^ until 

3 the justice is regularly allotted, temporarily assign a justice 

4 of any circuit to this circuit. 

5 Sec. 5. That all the provisions of law with reference 

6 to the powers, officers, justices, judges, clerks, and em- 

7 ployees of the other circuit courts of appeals of the United 

8 States shall apply to and be in force as to this circuit court 

9 of appeals. And all the provisions of law with reference 

10 to the other circuits and courts of appeals shall apply, unless 

11 otherwise, to this circuit court of appeals. 

12 Sec. 6. That a term shall be held annuallv by this 

13 circuit court of appeals in this circuit at the city of Memphis, 

14 State of Tennessee, at such time as may be fixed by said 
16 court, and the judge holding the commission oldest in date 

16 shall be the presiding judge of said court. 

17 Sec. 7. That the clerks of the circuit court of appeals 

18 of the fifth, sixth, and eighth circuits shall transfer to the 

19 clerk of the court of this circuit all records and other papers 

20 in causes then pending and not argued in said fifth, sixth, 

21 and eighth circuits at the time this new court is organized, 
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22 sadi transfer to be made to the office and tothe clerk of the 

23 drcuit court of appeals for the tenth circuit where such 

24 appeals, writs of error, and otiier appellate proceedings come 

25 from a court in anv of the districts embraced in the terri- 

(3) 

1 tory constituting this new circuit. Such appeals, writs of 

2 error, and other appellate proceedings shall be passed upon 

3 and decided by the circuit court of ai^)eals for this circuit 

4 The office of the clerk of said court shall be in Memphis, 

5 Tennessee. 

Senator Ovbrman. We are ready to hear these gentlemen now. 

Senator Shieu)6. Mr. Chairman, I will a^ that Senator McKellar 
make a statement of the bill in the first place. 

Senator Overman. We shall be glad to hear from Mr. McKellar. 

Senator Shieu)s. I will say that the first bill in regard to the crea- 
tion of this circuit was introduced in the House, where it was favor- 
ably considered by the Committee on the Judiciary and reported 
for passage. [H. R. 289, introduced by Mr. McKellar and referred 
to the Committee on the Judiciary on Dec. 6, 1915, and reported 
(H. Bept. No. 825) with amendments on June 21, 1916, when it 
was committed to the Committee of the Whole House on the state 
of the Union, being Union Calendar No. 265.] 

The bill which I introduced in the Senate (S. 1342) is somewhat 
different from the House bill, and I think that it should be amended 
to conform in every particular to the House bill (H. R. 289). 

Senator Overman. You think this Senate bill should be amended 
to conform to the House bill ? 

Senator Shields. Yes. 

Senator 0\t«max. Why not take a copy of the House bill and sub- 
stitute it for the Senate bill ? 

Senator Shields. We have a copy of the House bill here, and I 
am going to offer to amend the Senate bill to conform to it. I will 
ask ^enator McKellar to make a statement of that bill and of the 
merits of the case. 

Senator Clark. Does the House bill include Oklahoma in the 
proposed circuit? 

Mr. McKellar. The House bill as amended includes Oklahoma. 

Senator Clark. The Senate bill did not include Oklahoma? 

Mr. McKellar. No, sir. 

Senator Overman. Mr. McKellar, we will be glad to hear from 
you. 

STATEMENT OF HON. KENNETH D. McKELLAR, A BEPBESENTA- 
TIVE IN CONGRESS EBOM THE STATE OF TENNESSEE. 

Mr. McKellar. Mr. Chairman and gentlemen, the original bill 
(H. R. 239) was introduced in the House by me, and, as it was orig- 
inally introduced, the proposed new circuit was to comprise the 
States of Tennesse and Arkansas and the northern districts of Ala- 
bama and Mississippi. After its introduction in the House, it was 
suggested by the bar of Oklahoma that they would like to come in, 
and the House bill was amended so as to include the State of Okla- 
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homa, as you will see indicated by the black lines on this map [indi- 
cating]. ^ 

Senator Overman. The new district is mostly carved out of what 
circuits ? 

Mr. McKEiiLAR. The sixth and the eighth. 

Senator Nelson. Only Arkansas is taken from the eighth? 

Mr. McKeiiLar. No; Arkansas and Oklahoma are in the eighth, 
Tennessee is in the sixth, and northern Alabama and northern Mis- 
sissippi are in the fifth. 

The reason of that is this: That, as shown by the report of the 
Attorney General and as shown by the evidence we produced in the 
House hearings, the dockets in tne fifth, sixth, and eighth circuits 
were all behind. As a matter of fact, in the sixth circuit, the circuit 
of which Tennessee is a part 

Senator Clark. Indiana and Kentucky are both in the sixth, are 
they not? 

Mr. McKjjllar. No ; Ohio, Kentucky, Michigan, and Tennessee are 
in the sixth. In the sixth circuit we are from two years to two and 
one-half vears behind in the hearing of our cases. The court of 
appeals sits at Cincinnati ; and when a case is appealed in Memphis, 
say to-day, it will be about two years from now before it will be 
heard. Is that (correct. Judge Burch? 

Mr. Charles M. Burch. Yes.. 

Mr. McKellar. I know it was so when I was there, and I think it 
is still about that way ; it is about two years before you can get a hear- 
ing in the court of appeals. 

Senator O^^ERM:AN. In what circuit is that? 

Mr. McKellar. That is in the sixth circuit. In the fifth circuit 
thev are not so far behind, but it is behind in its cases. In the 
eighth circuit, from which Oklahoma and Arkansas are to be taken, 
thOT are more behind than in any other circuit. 

Senator Overman. That is a large circuit. Is it not a fact that the 
fifth circuit is behind, owing to the fact that you have had a shortage 
in the judicial force there for a few years, and as things are now 
will they not be able to catch up rapidly with the docket? 

Mr. McKellar. The fifth circuit is not so far behind as the sixth 
and the eighth circuits. You will find that they are a little behind in 
the New York district and they are a little behind in the Chicago 
district and very greatly behind in the sixth circuit and the eighth 
circuit. That circuit is very large. 

Senator Overman. How about the fourth circuit? 

Mr. McKellar. The fourth circuit is about all right. 

Senator Clark. My idea is that you are cutting off from the fifth 
circuit, which is not a large circuit compared with the others^ a large 
part of the business they already have — ^that is, the busmess in 
northern Alabama and Mississippi. 

Mr. McKellar. As you will find from the statistics compiled, the 
business in the fifth circuit from northern Mississippi and northern 
Alabama is very small. It would not weigh materially on either side 
of the balance. That temtory is naturally tributary to this new 
circuit as it is proposed to be formed. 

In Oklahoma they are worse behind than anywhere else in the 
Union. Mr. McAdams will speak of that. They are badly behind. 

Senator Overman. Can you furnish to us a map, marking out all 
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these judicial circuits — ^that is, the circuits which will be aflfected 
by this bill? 
Senator Ci^rk. The circuits affected. 

Mr. McKjjllar'. I will get for you a map whereon the nine circuits 
are all mapped out and on which the proposed new circuit is marked. 
Senator Clark. How many circuit judges are there in the sixth 
circuit? 

Mr. McKellar. Three. 

Senator Clark. There are four in the eighth circuit. 

Mr. McKellar. There are two from Michigan and one from Ohio 
in the sixth circuit — Judge .Warrington from Ohio and Judge 
Knappen and Judge Denison from Michigan. 

Senator Overman. Is the eighth circuit the only circuit which has 
four judges? 

Mr. McKellar. The New York circuit has four. 

Mr. E. G. McAdams. The eighth circuit has five. 

Senator Nelson. Yes; the eighth circuit has more judges than any 
other. 

Senator Overman. We have only two in my circuit. 

Senator Clark. Where did we get the other judge there? 

Mr. McAdams. You took one off the Commerce Court. 

Senator Clark. He is not regularly there; but there are four 
judges in the eighth circuit? 

Mr. McAdams. Yes. 

Senator Overman. Would you object to having some of these 
Commerce Court judges in this circuit? 

Mr. McKellar. This bill provides that the circuit judge now pre- 
siding in northern Alabama may be designated by tne President as 
one of the judges of this court. It does not remove him; but of 
course that would mean a new judge for the fourth circuit if they 
utilized him. 

Senator Overman. Who is the judge there? 

Mr. McKellar. Judge Walker, of northern Alabama. 

Senator Clark. I am surprised at your statement that northern 
Alabama does not furnish a great deal of business. 

Mr. McKellar. There is not a great deal of business there. 

Senator Overman. Birmingham is in that circuit. 

Mr. McKellar. Yes ; Birmingham is in that circuit. 

Senator Overman. It seems to me as if there would not be much 
from that district except from Mobile, perhaps; admiralty business. 

Mr. McKellar. There has been a court established there for a 
long, long time; but there has not been a court for a long time in 
Birmingham, and the business of a court grows. I mean, people get 
into the habit of going to certain courts. 

Senator Clark. But there is a district court in northern Alabama. 

Mr. McKellar. Yes. 

Senator Clark. The business that now goes to Mobile from the 
northern district of Alabama would go to another place? 

Mr. McKeller. Yes; it would go to Memphis. I should have 
stated that this bill provides also that the court shall be held four 
months in Memphis and five months in Oklahoma City, Okla. 

Senator Clark. What part of the business of the circuit court that 
comes from Alabama originates in the northern part of Alabama, 
which is included in this new circuit? 
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Mr. McKxM*AR. I did not catch your question. 

Senator Clark. What proportion of the business of the circuit 
court that comes from Alabama in the fifth circuit originates in the 
part of the State that this bill puts in the proposed tenth circuit? 

Mr. McKellar. I do not know the proportion. I know that these 
reports show that the business from northern Alabama and northern 
Mississippi is not large. I can get that and put it in the hearing. 

Mr. McAdams. I have that. Senator. 

Mr. McKeli4AR. Very well. 

Senator ShuZiDS. I will say that what I was chiefly concerned to 
get Senator McKellar to do was to explain the bill. Judge McAdams, 
of Oklahoma, and Judge Burch, of Memphis, have gone into these 
facts and statistics in detail, which we wiU present to the conimittee 
in a few minutes. 

Senator Overman. You provide for a court at Memphis and a 
court at Oklahoma City? 

Mr. McKellar. In the amended bill, yes. The ordinal bill pro- 
vided for a court at Memphis only ; but the amended bill, the biU as 
amended by the House committee, provides for a court in each place; 
and we desire that passed. 

I might say that there is some desire on the part of the lawyers in 
Little Bock, Ark., to have a holding of a session of the court there, 
but it is not provided for in the bill, and we would prefer to let the 
bill be reported out as it is. 

Senator Overman. How far is Little Rock from Memphis? 

Mr. McKellar. About 150 miles, or hardly so far. 

STATEUENT OF E. 0. UcABAUS, ESQ., OF OKLAHOUA CUT, OEXA. 

Senator Overman. State your residence and occupation. 

Mr. McAdams. I am a lawyer. My residence is in Oklahoma City, 
Okla. 

Mr. Chairman and gentlemen of the committee, I will be as brief 
as possible in presenting the facts. I take it that there are two 
things that this committee will want to know. One is as to whether 
the circuits from which this proposed circuit is sought to be carved 
need relief, and the other is whether the proposea circuit has the 
business to justify this Senate and this Conjgress in passing this bill. 
I believe I am prepared to show, by facts, beyond peradventure of a 
doubt, that both of those inquiries must be answered in the affirm- 
ative. 

I take it no lawyer will say that to have any appellate court docket 
so congested that the court has to be assisted by district court judges 
is a wise policy. We have in the eighth circuit five judges, and we 
are now, and have been for several years, using on that court district 
judges. 

Senator Shields. I will ask you to state whether or not one of those 
five was not a judge of the Commerce Court, who is temporarily as- 
signed to that circuit ? 

Mr. McAdams. He is. 

Senator Nelson. Which one is he ? 

Mr. McAdams. Judge Carland. 

Senator Nelson. There are only four of them. We removed one; 
that left four to take care of it. 
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Senator Clark. There are four provided by statute for that circuit. 

Senator Nblsok. Yes; and then this one has been detailed there. 

Senator Oyermak. I wish you would state the names of the judges 
and where the live, 

Mr. MgAdams. I will get to that later, Senator, if you will par- 
don me. 

Senator Overman. Very well. 

Mr. McAdams. I appealed the first case that went from Oklahoma 
to that court in January, I believe it was, in 1909 or 1908 — 1908, I 
presume. Judge Amidon, district judge, participated in that case, so 
that he has been participating in that court — and by the way, a most 
able judge — for more than six years to my knowledge. I think that 
last year there were some 8 or 10 district judges who sat upon that 
bench. That has been the custom for years, brought about by reason 
of the great volume of business before the court. 

Senator Clark. Is not that true of every circuit in the country ? 

Mr. McAdams. That may be true ; but I expect to show this com- 
mittee the inadvisability of that condition, because of the peculiar 
cases arising in that circuit ; the inadvisabiliti^ of calling in district 
judges who are not familiar with the peculiar class of litigation 
arising within the eighth circuit, especially from Oklahoma. 

Last year there were 187 opinions written by that court; 80 of 
those opinions were written by the district judges. We have in the 
eastern district of Oklahoma a judge*^a man who tries cases like a 
man elected by the people. He opens court at 9 o'clock, adjourns at 
12, and goes back at 1.30, and holds court until 6, and takes a recess 
and holds a night session ; absolutely too much work for any man. 
Our western judge, a man of marked ability, and painstaking, who 
takes his time in the trial of cases, has been reversed only a few times. 
I think only three times; although there are very few appeals from 
him. 

There are a great many appeals from the eastern district^ and it 
does not make any difference who sits upon the bench, by reason of 
the peculiar questions involved. There are over 21,000 cases pend- 
ing in the eastern district of Oklahoma in which this Government is 
interested. Some of them can be consolidated. 

It has been said to you that I am here representing the lawyers, of 
the State of Oklahoma. True, I am their representative. I am not 
here altogether in the interests of the lawyers; neither am I here 
asking that this circuit be created to take care of the business nat- 
urally arising on Federal questions between private citizens and cor- 
porations in that State and others; but I am here asking this Con- 
gress to pass this bill to take care of the Government business. In 
the eastern district of Oklahoma we have eight assistant United 
States district attorneys, more than in any other district in the 
United States, with the exception of one. This Congress did not stop 
there, but created three tribal attorneyships at salaries of $5,000 
a year. For what purpose? To look after the interests of the 
Indians alone. And it did not stop there, but it created what we 
know in Oklahoma as probate attorneys, 20 in number, to look after 
the interests of the Indians alone. 

Now, you might ask how long this condition will exist. I say 
that it will exist just so long as the Congress of the United States 
retains the restrictions upon the Indian property and keeps in force 
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the act of 1895, which makes it an offense for anyone to introduce 
for any purpose from without the State into the former Indian 
Territory intoxicating liquors. I understand that the marshal of the 
eastern district of Oklahoma now has between 12 and 15 field depu- 
ties, and I think 21 in all. He is now here before the Department of 
Justice asking for a number of other deputies to enforce that par- 
ticular act. So that instead of the business diminishing it will in- 
crease. 

I desire to say that I have collated my facts from the reports and 
the clerks' reports in the different districts in Oklahoma. During 
the years 1913 and 1914 there were 299 cases decided and opinions 
filed in the eighth circuit; 194 of those opinions were written by 
judges of the circuit court, 88 opinions were written by judges of the 
district courts, and 17 per curiam opinions. 

When I leave my town — Oklahoma City — to go to St. Louis to 
appear befoi^ this court I am assured of only one fact, and that is 
that I will have the opportunity to look one circuit judge in the eye. 
That is all I know. Who the judge may be I do not know. 

I will say here that the lasers of Oldahoma are unanimous, prac- 
tically, in favor of this bill. There is only one man whom I know who 
has registered his protest. His letter is on file. He is a very able 
lawyer, who at one time was president of the bar association of Okla- 
homa. He based his objections to this bill on the ground that the 
judges of the eighth circuit were not educated on the Indian ques- 
tions. I propose to show that he was mistaken. I know that the 
lawyers are in favor of it. A number of the bar associations passed 
resolutions indorsing it. I am a member of the general council of 
the State bar association, and I am chairman of it; and every single 
member of that council is for this bill. With the exception of one, 
every one of the executive committee is in favor of this bill, and that 
one has made no statement. So you will observe that we lawyers do 
not w^t to have to talk to district judges on this court who are 
unfamiliar with Indian treaties and the acts of Congress governing 
them. 

Three circuit judges during those two years participated in only 
23 cases as a court. Two circuit judges and one district judge par- 
ticipated in 229 cases. One circuit ]udge and two district judges 
participated in 39 cases. I want to show how many opinions judges 
of the circuit court have written for three years, in order to show this 
committee that we have the business and that the business in each cir- 
cuit is so heavy that they can write but very few opinions in that cir- 
cuit; and I want to say, without hesitation or fear of contradiction, 
that I believe we have m the eighth circuit the ablest judges that ever 
sat upon a bench. Personally, I do not think that Judge Sanborn 
has his equal. I know he has not his superior. 

As to the judges of the circuit court — 

Hon. E. b. Adams participated in 33 cases and prepared 15 
opinions. 

Hon. W. H. Sanborn participated in 152 cases and prepared 51 
opinions. 

Hon. J. E. Carland participated in 107 cases and prepared 36 
opinions. 

Hon. W. C. Hook participated in 146 cases and prepared 49 
opinions. 
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Hon. W. I. Smith partidpated in 125 cases and prepared 43 

opinions. 

None of those judges are residents of Oklahoma, yet they have 
been on the bench long enon^ to be familiar with the treaties and 
acts of Congress governing the Indian affairs. Judge Hook is a 
resident of the State of Kansas. Not a single district judge who 
participated in that court during the three years for which I am 
going to produce figures were ramiliar with the treaties and the 
acts of Congress, because such questions do not arise in their respec- 
tive districts. 

Now, as to the judges of the district court. 

Hon. J. A. Marshall, who was from Utah, participated in 2 cases 
and prepared 1 opinion. 

Hon. W. H. Munger and Hon. T. C. Munger participated in 32 
cases and prepared 9 opinions. 

Hon. Charles A. Willard participated in 29 cases and prepared 
7 opinions. 

Hon. H. T. Beed participated in 37 cases and prepared 6 opinions. 

Hon. Jacob Trieber participated in 46 cases and prepared 17 
opinions. 

Hon. A. S. Van Valkenburgh participated in 54 cases and prepared 
19 opinions. 

Hon. Smith McPherson participated in 3 cases and prepared 2 
opinions. 

Hon. William H. Pope participated in 27 cases and prepared 7 
opinions. 

Hon. C. F. Amidon participated in 38 cases and prepared 12 
opinions. 

Hon. J. A. Riner participated in 28 cases and prepared 8 opinions. 

Hon. D. P. Dyer participated in 1 case and prepared no opinions. 

Per curiam opinions amounted to 17 in number. 

These cases were divided among the different States as follows: 
ifissouri, 59; Oklahoma, 58; Minnesota, 38; Iowa, 27; Kansas, 27; 
Nebraska, 25; Colorado, 21; Arkansas, 14; North Dakota, 12; South 
Dakota, 9; Utah, 8; New Mexico, 4; and Wyoming, 2. 

I have all the citations of every opinion written by every judge, 
both circuit and district, for those two years, which I desire to me 
with the committee. 

Now I have also prepared a statement which shows the number 
of cases in this proposed circuit from 1909 down to December 81, 
1915. 

Senator Clark. You were speaking a few minutes ago with re- 
gard to the business before the eastern district, and I think you 
mentioned the number of cases? 

Mr. McAdams. Yes. 

Senator Clark. In the eastern district of Oklahoma? 

Mr. McAdams. Yes. 

Senator Clark. How many cases were there? 

Mr. McAdams. Something over 21,000. 

Senator Clark. The report of the Attorney General for 1916 gives 
for the eastern district of Oklahoma 14,245 cases pending June 30, 
1916. 

Mr. McAdams. Is that for 1915 or 1916 ? 
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Senator Clark. It says " Pending at close of June 80, 1916," 14,245 
cases. 

Mr. McAdam. I did not have that report 

Senator Clark. And of that number, 14,208 were cases arising 
under the land laws and timber trespasses. Now, in connection 
with what^ou have been saying, I suppose those cases under the land 
laws and timber trespasses are very much aUn to the cases under the 
land laws and timber trespasses in the eighth circuit. There is 
nothing peculiar about them ? 

Mr. McAdams. I am going to read a letter addressed to Hon. 
Joseph B. Thompson which will explain the facts ; but before doing 
so I want to say that most of these cases now arising are brought 
about by reason of the increase of oil business in that country. We 
stand now the first in this Nation in the production of oil, and suits 
are continually being filed. For instance^ there is one suit pending 
in the eastern district of Oklahoma in which they were taking depo- 
sitions for more than three months. There are many thousands of 
dollars involved in that case; it is up to the millions. It will take 
any district judge to hear that evidence or to read it 60 days ; and 
then it has to be decided. 

Senator Clark. But what I was getting at is the cases to which 
you called attention. 

Mr. McAdams. Yes. 

Senator Clark. And in line with what you have been just speak- 
ing of, that the judges of other parts of the country are not familiar 
with those questions. The questions there under the land laws are 
substantially the same and the questions under the timber-trespass 
laws are substantially the same as those questions all over the 
country ? 

Mr. McAdams. That is true. 

Senator Clark. For instance, you have just spoken of oil? 

Mr. McAdams. Yes. 

Senator Clark. The probabilities are that the greatest oil litiga- 
tion we have had in this country during the last 35 years has arisen 
in the State of Wyoming — that is, where the Government was inter- 
ested and where it became a United States case. 

Mr. Mo Adams. Yes; that was true until a few years ago. You 
will find, I think, that Oklahoma now far exceeds all the rest in 
regard to oil. In fact, all that litigation now involves the interest 
of the Indians under these oil and gas leases. I am in a number of 
those cases myself. I am« in one case down there where the lease is 
worth several million dollars, and that case has been in that district, 
and we have been unable to reach it for more than two years, I think. 
I think the cases eventually will be settled with the Government 
without any litigation. But we have never been able to get to that 
case; and a receiver was asked for, and the judge denied that appli- 
cation but required the oil company that had the lease to execute a 
bond. 

Senator Clark. Would the creation of this new circuit relieve the 
pressure of business in your district court? I can not see where it 
would. 

Mr. McAdams. I am going to say that it will not, but I am going 
to show the increase coming to the judges in the eastern district and 
the advantages gained by the creation of this circuit ; and then I will 
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say to the committee that we hope Senator Gore and Senator Owen 
will introduce a bill, and that it will pass, which will give us at least 
two additional judges in the eastern district of Oklahoma to take 
care of the Government business alone. 

Senator Clark. Congress has been very liberal in providing addi- 
tional district judges. 

Mr. McAdams. Yes. 

Senator Clabk. Concerning the necessity of additional district 
judges, would there be any objection to assigning one of the circuit 
judges there ? 

Mr. McAdams. We do not care where we get a judge or who he is, 
if he understands the questions there. The trouble about getting 
district judges to go to Oklahoma is that they will not go down there 
to try a case. That is what they tell me now ; I do tiot know, except 
from what is told me. I know that Judge Camjpbell tried to get some 
judge to hold a court and hear a case for him just a few weeks am, 
and he could not get him. Tou «an not get a judge to go to Okla- 
homa to try those cases involving Indian questions, because they are 
unfamiliar with them, and they nave to decide something just right 
off the bat when they are unfamiliar with the matters involved. You 
have to have a trained man to sit on the district bendi to try those 
cases. Now, this letter from the Attorney General to Hon. Joseph 
B. Thompson, dated March 18, 1916, reads as follows: 

In response to your letter of the 16th instant, in which you request certain 
information relative to the litigation pending before the United States court 
for the eastern district of Oklahoma and the United States Circuit Court of 
Appeals for the Eighth Circuit, I take pleasure in informiug you as follows : 

There are 522 civil suits and 322 criminal actions pending in the United 
States District Court for the Eastern District of Oklahoma In which the United 
States is interested or is a party. The majority of the civil suits (about 380) 
are equity suits brought by the Government to set aside conveyances of lands 
allotted to members of the Five Civilized Tribes because such conveyances 
were made in contravention of the restrictions upon alienation imposed by 
Congress. 

Senator Overman. All that is strong evidence for the district judge, 
but let us get down to the circuit judge. 

Mr. McAdams. I am offering this letter for this reason: That it 
has been suggested that we do not have the business to justify the 
creation of this circuit. I am seeking to establish this by showing 
how the cases have advanced in number and importance, and I expect 
to show that it may be expected that advance will continue, because 
the Attorney General states in his letter that 500 or more of these 
cases will go to this court; and if that is so that will take any court 
five or six years for any judge to handle. 

Senator Clark. I should Tike to have you keep this in mind, as 
Tou go on through with this idea that you have a great deal of busi- 
ness there, as to the capabilities of adding to the number of judges 
in the eighth circuit. St. Louis is your nearest point ? 

Mr. McAdams. Yes. 

Senator CiiARK. How far is that from Oklahoma City ? 

Mr. McAdams. I think it is 540 miles. 

Senator Clark. That is not so very far to go for important cases. 

Mr. McAdams. Oh, we are not objecting to the railroad travel. 

Senator Clark. I was going to say, in the first instance, to add 
two of those judges in the eighth circuit and provide for a place 
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for holding a court in that circuit; but St. Louis is not very far away. 
But I wish you would consider the feasibility of, instead of creating 
a new circuit and taking business from circuits which are not 
crowded, as is true of the fifth 

Senator Nelson. The fifth is not crowded, is it? 

Mr. McAdams. I can give you the figures. 

^ Senator Clark. Yes; and you- are compelled to take from the 
eighth circuit. 

Mr. McAdams. No; we are not compelled to take from that. I do 
not think they had but three cases in two or three years. 

Senator Clark. Yes; but you are compelled to take from that cir- 
cuit. My suggestion goes to the question of taking this congested 
circuit and providing additional facilities for taking care of the 
business in that circuit and letting alone those other circuits in 
which there is not much businesa 1 think, if you will look it over, 
you will find that Oklahoma and Arkansas could well be attached 
to the fifth circuit. They have not much business. 

Mr. McKellar. They are behind now. 

Senator Clark. Is that not due to the fact that you have not had 
a full complement of judges there? Judge McCormick has not been 
able to do anything in Texas. 

Mr. McAdams. It would be unfair to the litigants of Oklahoma 
to attach us to that circuit, because we have twice as much business 
as that circuit, and then we would have to ride ell the way down 
to New Orleans or Birmingham or Atlanta to argue a case, and it 
would be very inconvenient. We had rather wait six months longer, 
or a year, and go to St. Louis. 

Senator Shields. If the court is being created for the benefit of 
the people, do you not think that the court ought to be carried to the 
people mstead of the people beinff carried to tne court ? 

Mr. McAdams. I think so; and as I have said, I am asking this 
court to take care of the business of the Government; the Govern- 
ment has to pay the attorneys of the United States, pay their ex- 
penses and their hotel bills, and the Government will save a whole lot 
more if these cases are tried right in Oklahoma where they arise. 
They can try them much faster there if they have a judge of ex- 
perience who understands these questions. 

Judge Trieber said the other day in a speech before the Little 
Rock bar association, "The trouble in a great many of these cases 
of delay is that we agree on an opinion and then one of us goes 
home and writes it and sends it to the other two judges, and one 
will write back to the other and make certain suggestions, and it 
takes six weeks' or two months' correspondence." I want to do away 
with that correspondence. I want the judges to look each other in 
the eye when they are arguing the question whether or not they will 
lay down a certain principle of law as the principle of law governing 
that case. 
. Now, I will read a little further from this letter. 

Mr. Joseph B. Thompson, May I just ask you one question there f 

Mr. McAdams. Certainly. 

Mr. Thompson. Is it not true that practically all the cases argued j 
at St. Louis are changed to there by order of the court? 

Mr. McAdams. St. Louis and Denver. Practically all of the cases 
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from Oklahoma, my experience is, are first set for St. Paul, and 
practically all of them are argued at St. Paul. If they are changed 
to St. Louis it is simply by an order of the court itself and not by 
action of the parties. 

Senator Clark. The court sets the case for hearing where it 
pleases, at Denver, St. Louis, or St. Paul; and Denver is just as 
much a place for the court as St. Paul is. 

Mr. Thompson. That may be true. 

Senator Clark. It is a question of convenience to the judges. I 
think the judges almost always consult. 

Mr. McAdams. They set the cases to suit themselves. I will say, 
however, that there is never a court convened there but what my 
firm is there in some particular case. We had two yesterday in St. 
Louis. But I have had the misfortune of having to go to Denver 
or St. Paul. 

Senator Clark. I would not consider that a misfortune. 

Mr. McAdams. I am talking about the railroad travel. I do like 
the atmosphere of St. Paul, especially at certain times of the year. 
I read further from this letter : 

other suits affecting tlie Indian lauds are to collect rentals and royalties 
under leases of allotments, to recover possession of tribal and allotted lands, 
and to recover damages, to restrain the unlawful taxation of Indian lands, 
to cancel allotment patents, etc. In addition there are civil proceedings pend- 
Ina; under the internal-revenue laws, the safety-appliance acts, the hours-of- 
service act, the food and drugs act, and a small number of miscellaneous 
character. The greater part of the criminal cases are not classified other 
than as "miscellaneous." There are pending, however, indictments under the 
internal-revenue, post-office, banking, and Indian land laws, the food and 
drugs act, the interstate-commerce laws, and the laws against counterfeiting. 

Senator Ci^rk. He mentions there as pending June 30, 1916, 
under the internal-revenue act two cases in the eastern district of 
Oklahoma. There were pending under the safety-appliance act, 
4 cases; under the hours-of -service act, 5 cases; under forfeiture 
proceedings, food and drugs act-, 5 cases; miscellaneous, 21 cases. 
Those are all the cases pending outside of the 14,208, to which he is 
calling attention in that paragraph. 

Mr. McAdams. Yes, I understand. 

I read further : 

The bulk of the criminal cases coming under the head of miscellaneous are 
prosecutions growing out of the introduction of liquor into the Indian country 
and the sale of liquor to Indians. 

Xow, I might say I do not think that the grand jury convenes in 
the eastern district without returning from 50 to more than 100 in- 
dictments under this law, and they are now indicting a good many 
for conspiracy to violate the law ; and there is a heavy docket along 
that line and will be as long as the act of 1895 is retained. 

Senator 0\'erman. That letter you are reading from can be put 
in the record ? 

Mr. McAdams. Yes; I will just file this letter, with the permission 
of the committee. 

Senator Overman. I was going to say that we have only until 12 
o'clock for this hearing, and you might save time by inserting it in 
the record. 

72987—16 2 



18 PBOPOSED TENTH JUDICIAL CIBCUIT. 

(The letter referred to will be found in House Report No. 825, 
Sixty-fourth Congress, first session, and is reproduced herein at 
p. 29.) 

Mr. McAdams. I might say that the Attorney General says there 
are cases in there involving $35,000,000 now in which the Govem- 
ment is interested, to be appealed to the circuit court of appeals and 
to the Supreme Court of the United States, so that you can see how 
much it will take. 

I read from this report [indicating] as follows: 

It covers cases decided which arose within the territorial lines of the pro- 
posed tenth circuit court of appeals district, from January 1, 1909, to Decem- 
ber 31, 1915, so far as the same have been reported, to and including advance 
sheet Xo. 4 of the Federal Ileporter, dated February 24, 1916 ; but this report 
is incomplete as to the cases for 1915, there being some which will be reporte<l 
later. 

The proposed tenth circuit court of api)eals district Is composed of Okla- 
homa, Arkansas, Tennessee, the Northern District of Alabama, and tlie North- 
ern District of Mississippi. 

1909: There were 55 cases decided fnmi the proposed district, of winch Okla- 
homa had 21, being 38 per cent; Arkansas 12, being 21 per cent: Tennessee 15, 
being 27 per cent ; Alabama 6, being 10 per cent ; and Mississippi 1, being 2 per 
cent for the year. 

1910: There were 58 cases declde/1 in tlie proposed district, of which Okla- 
homa had 12, being 20 per cent ; Arkansas 17, being 29 per cent ; Tennessee 14, 
being 24 per cent ; Alabama 15, being 25 per cent ; and ^lisslssippl none. 

1911: There were 67 cases decided In the propose<l district, of. which Okla- 
homa had 22, being 32 per cent ; Arkansas 14, being 20 i)er cent ; Tennessee 20, 
being 30 per cent; Alabama 6, being 8 per cent; and Mississippi 5, being 9 
per cent. 

1912: There were 55 cases decided in the proposed district, of which Okla- 
homa had 28, being 50 per cent; Arkansas 3, being 5 per cent: Tennessee 16, 
being 24 per cent; Alabama 3, being 5 per cent; and Mississippi 5, being 9 
per cent. 

1913: There were 65 cases decided In the proposed district, of which Okla- 
homa had 23, being 35 per cent ; Arkansas 6, being 8 per cent ; Tennessee 26, 
being 40 per -cent ; Alabama 7, being 10 per cent ; and Mississippi 2, being 3 
jper cent. 

1914: There were 79 cases decided in -the proposed district of which Okla> 
homa had 38, being 48 per cent; Arkansas 8, being 10 per cent; Tennessee 26, 
being 32 per cent; Alabama 6, being 7 per cent; and Mississippi 1, being 1 
per cent. 

1915: There were 85 cases decided in the proposed district, of which Okla- 
homa had 53, being 62 per cent ; Arkansas 13, being 15 i)er cent ; Tennessee 16, 
being 18 per cent; Alabama 1, being 1 per cent; and Mississippi 2, being 2 
per cent. 

Total : There were 464 cases decided in the proposed district from January l, 
1909, to December 31^ 1915, so far as publishetl in the rei)orts, of which Okla- 
homa had 197, being 42 per cent ; Arkansas 73, being 15 per cent ; Tennessee 133. 
ibelng 29 per cent; Alabama 44, being 4 per cent; and Mississippi 16, being 3 
]per cent. 

Senator Overman. How many cases are now pending in this cir- 
cuit proposd? 

Mr. McAdams. The Attorney General's report will show that. 

Senator Overman. Do you know the number of cases now pend- 
ing on appeal in the circuit court of appeals which would go to this 
court? You have just mentioned 464 cases decided in the proposed 
district for seven years. 

Mr. McAdams. Yes. 

Senator Overman. Do you know how many cases are pending 
there now ? 
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Mr. McAdams. The Attorney General's report to the Committee on 
the Judiciary of the House of Representatives will show that exactly. 

Senator Clark. You are speaking now of cases in the proposed 
district ? 

Mr. McAdams. Yes ; in the proposed district. 

Senator Clark. I notice in this letter from the Attorney General 
it is stated that the entire number of cases now pending in the cir- 
cuit court of appeals of the eighth circuit is 236. The number from 
your two judicial districts in Oklahoma is 33. 

Mr. McAdams. Thirty-three, in 19 of which the Government is 
interested or is a party. That was the condition when he made that 
report, March 18, 1916. 

Senator Clark. There are 14 cases in which the Government is not 
interested. There are 33 pending from the two judicial districts of 
Oklahoma out of the 236 cases pending from the entire eighth circuit? 

Mr. McAdams. Yes; that was true at that time. 

Senator Clark. Does not that show that a very small percentage 
of the cases in Oklahoma are cases that go to the ci*rcuit court of 
appeals? For instance, out of 14,245 cases in the eastern district of 
Oklahoma and about 200 cases in the western district only 33 got to 
the circuit court of appeals ? 

Mr. McAdams. Well, Senator, they have not been tried. If they 
ore tried in Oklahoma, they will go there. I can explain why the 
number dropped off right there, if you will permit me. 

Senator Clark. Yes; I am asking for information; I should like 
to have you state it. 

Mr. McAdams. Judge Campbell used to hold over there that pos- 
session was prima facie evidence of parties having introduced liquor 
from without the Territory. The Supreme Court of the United 
States in the Webb case and the Wright case held that the enabling 
act repealed the act of 1895 in so far as old Oklahoma was concerned. 
Personally, I can see no reason why if a man takes liquor from the 
western into the eastern district of Oklahoma he is not just as guilty 
as if he crossed the line from Arkansas with that whisky. So that, 
in the Joplin Mercantile Co. case, in which there was a recent de- 
cision, we attacked that act. The court in that case seems to follow 
the Wri^t and Webb cases. Now, prior to that, on the possession 
the circuit court held that the Government must show that some one 
introduced it or was interested in its introduction and that possession 
was not sufficient ; so that when that case was acted upon a number of 
cases went off the docket immediately ; and those cases were handed 
down some time last fall. Of course, that particular kind of liquor 
cases will not be appealed any more, and the docket is relieved to that 
extent, but they do continue to appeal cases from Oklahoma. 

Senator Overman. Now, if you will, just hurry on and give us the 
reasons for the creation of this circuit. 

Mr. McAdams. Oklahoma had 150 per cent more cases in 1915 than 
in 1909 ; Arkansas gained one case and Tennessee one case. In 1915 
there were over 50 per cent more cases decided in the proposed terri- 
tory than in 1909. 

I will file the rest of this report with the committee. 

Gentlemen, I am not going to take further time to present this 
question to this committee. The Attorney General says there are 
more than 200 cases pending in that circuit. The court last year 
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wrote only 107 opinions — ^the circuit judges. If they continue to 
write the same number of opinions eacn year we are more than two 
years behind now, and 

Senator Clark. How many cases were disposed of ? 

Mr. McAdams. One hundred and eighty-seven; and as I said in 
my report I did not include the per curiam opinions or the dis- 
missals. 

Senator Clark. If vou want to find the condition of the docket 
you have to consider them all. 

Mr. McAdams. Yes, I understand; but the Attorney General's 
report will show the number filed. There ape very few cases dis- 
missed, because they hear most of the cases. There are very few 
dismissed, unless it happens as it did on the liquor question. 

We do not want to have our cases tried any more with district 
judges who are unfamiliar with those cases. We want a court that 
knows the Indian questions; we want a court that knows the condi- 
tions in Oklahoma. 

Senator Clark. You have one judge in this district from Okla- 
homa, and the conditions there would be the same. 

Mr. McAdams. If we do not get one from there we are sure to get 
one from Arkansas; a part of our law was taken from Arkansas, 
and nearly every lawyer in Arkansas knows something about Indian 
conditions, and we will have enough business-^ 

Senator Clark. And a new judge, whoever he is, will soon be 
trained along those lines? 

Mr. McAdams. He will soon be trained on those lines. As it is 
now, we do not know who is goin^ to sit on those cases. If it was 
left to Judge Carland or Judge Sanborn, or any of the circuit judges,, 
and we were not behind with the docket, we would not be here ask- 
ing for the creation of this circuit, because I think this is the greatest 
circuit in the Nation. I hate to leave the circuit, but we want the 
relief, and we can not get it without this new circuit. It will not dp 
us anv good to say, "We will ^ve you some more circuit judges 
there.'' That never helps anything. We have 26 appellate judges 
in our State courts now. The law establishing the Supreme Court 
Commission went into effect several years ago, but we are further 
behind now than we were when we started. That court has handed 
down more opinions than any appellate court in the United States. 

Senator Clark. You say that it will not do to provide more judges. 
How are you going to escape that local situation ? 

Mr. McAdams. I am talking about the circuit. 

Senator Clark. No; you are speaking of the judges you have in 
your State establishment. 

Mr. McAdams. I was referring to the fact that it will not do to 
say, " We will not give you another district but we will add to your 
circuit court." I do not think that would relieve us, because those 
nine judges sitting as a court — we want them to sit as a court. We 
want that court to know what they are doing down in Oklahoma. 

I do hoj)e, however, that the time will soon come when the Gov- 
ernment will relieve tne docket in the eastern district of Oklahoma, 
and that can not be done without giving us additional judges! 
Judges do not care to come down there and participate in those 
trials. I have presented this matter as best I could, under the cir~ 
cumstances. 
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Senator Clark. We have a vacancy in the circuit court up there, I 
understand, at this time. 

Mr. MoAdams. Yes. 

Senator Clark. The people in my part of the country are urging 
that a judge be appointed from out there, because of the tremendous 
importance of the mining litigation, and because there is no miner 
on the court of appeals. I do not know just how, with only four 
circuit court judges, we are going to get judges who are thoroughly 
familiar with all the questions they have to consider. 

Mr. McAdams. That is true, Senator; but we hope that we will 
get some one who understands these questions, who was raised up 
in that country and knows the conditions and knows the men, and 
knows whether or not a decision is in the interest of the Indian. 
There is a whole lot in the rule of reason on the bench ; and if they 
Imow the condition of things, they can write an opinion sometimes 
to meet that condition that will satisfy the country. 

There is another statement here, which I am not going to read, 
which shows the number of cases each judge participated in in the 
last year, the district judges, 9 or 10 of them, and I desire to file 
that with the committee. I thank the committee very much. 

(The statement last referred to by Mr. McAdams will be found 
at p. 32, in the reproduction of House Report No. 825.) 

STATEMENT OF HON. JOSEPH B. THOMPSON, A BEPEESENTATIVE 
IN CONOEESS FROM THE STATE OF OKLAHOMA. 

Mr. Thompson. In response to the suggestion made by Senator 
Clark, I want to say that the 21,102 cases listed as land-law. and tim- 
ber-trespass cases in the eastern district of Oklahoma are not the 
ordinary land-and-timber cases known to the western Senator. 
These cases arise under the treaties and laws that apply particularly 
to the Five Civilized Tribes. The general land laws of the United 
States were never extended to either the old Oklahoma Territory or 
the Indian Territory, and all of these cases arise under these particu- 
lar treaties. 

Senator; Clark. You mean they never extended to that part of 
Oklahoma that is included in the eastern district of Oklahoma ? 

Mr. Thompson. That is, to the eastern district ; but that is where 
all our 21,102 cases arise ; so that they do not arise under the general 
land laws of the United States ; and therefore a lawyer from one of 
the Western States who is acquainted merely with the general land- 
and-timber laws of the United States would not have any familiarity 
whatever with what is involved in these 21,102 cases. 

I do not undertake to say that there are 21,102 individual cases; if 
those cases were whittled down to the principles involved in the cases 
there would be less than a thousand cases out of the 21,102. But they 
have very intricate and very complicated questions of law arising out 
of these Indian treaties that run back for a period of nearly 100 
vears — extending back, I believe, to the Dancing Eabbit treaty, made 
m 1830. 

There are $35,000,000, so the Attorney General says in his letter to 
me, of which Mr. McAdams has read a part, involved in these cases. 
The district court has just barely commenced to scrape the top of 
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that litigation. A large part of that litigation will be appealed to 
the circuit court of appeals for trial. 

Senator Clark. You speak of $35,000,000. 

Mr. Thompson. I mean $35,000,000 in value involved. 

Senator Clark. That is the estimated value of the property in- 
volved ? 

Mr. Thompson. That is the estimated value of the property in- 
volved in this litigation; yes. 

Senator Clark. In these diflferent suits. 

Mr. Thompson. Yes. 

Senator Clark. Just as they estimate the property involved in 
certain suits out in my country at $100,000,000. 

Mr. Thompson. Yes ; I understand. But while there might be one 
suit in your State that would involve $100,000,000 • 

Senator Clark. I speak merely of the fact that the so-called esti- 
mates of amounts involved in such matters are usually away above 
the actual amounts. It may not be so there. 

Mr. Thompson. I do not think the Attorney General has got his 
estimates high enough there, because since this report of his was made 
oil has been discovered there, which makes this land very valuable. 

Senator Shields. I would suggest that if this new circuit is created 
the courts of the old eighth circuit will have more time to dispose of 
those immense law suits in the State of Wyoming and settle that liti- 
gation, will they not? 

Senator Clark. I am not for a moment contending that the eighth 
circuit has more than it needs. 

Senator Nelson. A great deal of this matter in Oklahoma that is 
referred to is transitory. We have in our State, growing out of laws 
relating to the Chippewa Indians there, 400 or 500 cases pending in 
reference to Indian allotments, but the Department of Justice has 
agreed to pick out a few typical cases and try them and thus dispose 
of them. The calendar shows an enormous number of cases, but the 
trial of four or five typical cases will dispose of the whole of them. 
That is the situation ; and I am somewhat familiar with this question 
in Oklahoma, and it relates mainly not to those old Indian treaties, 
but to tjhe acts that have been passed in recent years, the acts of 
allotment — ^they have different kinds of allotment there — and the re- 
strictions on allotments. A few of those cases will be typical, and 
will settle it all. 

Senator Shields. In regard to that Oklahoma is not the only 
State interested in creating this new circuit. The States of Arkansas, 
Kentucky, Alabama, Tennessee, and Mississippi are all interested in 
having courts nearer home in which they can get a speedy disposi- 
tion of their litigation. 

Mr. McAdams, Let me make a suggestion in reply to Senator 
Nelson's statement. 

Mr. Thompson. Just a moment. Senator Nelson's suggestion is 
very pertinent. It explains what I said a moment ago, that while 
there are 21,102 of these cases there are less than 900 in which the 
issues involved are different. In more than 20,000 of those cases 
the issues involved are fairly the same. Of course, we have five 
different nations — ^the Choctaws, the Chickasaws, the Seminoles. 
the Creeks, and the Cherokees, all in those Five Civilized Nations. 
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In addition to the questions of law involved, which are many, 
there are many different statements of fact, which make, I think, 
something over 900 distinct cases out of the 21,102. In addition to 
tliat we have what is known as river-bed litigation, growing out of 
treaties which went far back beyond the common law, w^hich involves 
n a viff ability of streams — and that involves the river beds in prac- 
tically our entire State — which was filed, as I understand, since the 
Attorney General's report here came in, and which amounts to many 
millions of dollars. That is a controversy between the State and 
the adjacent allottees and the Government* of the United States, 
claiming the river beds for the nations as a tribe, which involves the 
(question of navigability of the stream, as to whether the allotment 
simply runs to high-water mark or to the center of the stream. 

All those questions are involved. I merely make the statement to 
show the importance of the questions involved and to show the 
amount of litigation that must be passed upon some time finally by 
some appellate court. Our people down there feel that they are en- 
titled to some relief from this situation, and they think that this 
district down there would make an ideal district, with a suflBcient 
amount of Business. 

I think the report which Mr. McAdams filed shows that three cir- 
cuit judges finally passed upon about 30 cases each year. In other 
words, they finally decided about 90 cases in the appellate court; 
that is the average. I think the Attorney General's report shows 
that average throughout the United States. 

The business of this new circuit would create, as I remember it, 
94 cases; or, in other words, an excess of 4 cases every year, dating 
back to 1909 and coming up until this time, 4 cases in excess of the 
average number of cases decided by the average circuit court of 
appeals in the United States, which has heard 90 cases a year. 

Senator Clark. May I interrupt you there a moment ? 

Mr, Thompson. Yes; I would Tbe glad to have you do so. 

Senator Clark. This suggestion occurs to me : The fifth circuit is 
not an overburdened circuit? 

Mr. Thompson. That is my understanding. 

Senator Cl.\rk. The eighth circuit is overburdened? 

Mr. Thompson. Yes. 

Senator Cl.vrk. And always has been ? 

Mr. Thompson. Yes. 

Senator Clark. Have you ever considered the feasibility of with- 
drawing Oklahoma from the eighth circuit and attaching it to its 
neighboring circuit, the fifth ? 

M^r. Thompson. We talked about that some, but we did not think 
it would give the relief we thought we were entitled to. While the 
fifth circuit is not overburdened at this time, it is a developing coun- 
try. It has the States of Texas, Louisiana, Alabama, and Missis- 
sippi, and it is a district that is now somewhat behind but which 
was not behind a few years ago, and it is getting further behind 
year by year. We thought if we added Oklahoma to the fifth circuit 
it would simply be piling up and making it further behind. 

Mr. McKellar. I will say that I tried a case before the circuit 
court of appeals of Louisiana three or four years ago and it came 
up about 18 or 19 months after it was appealed. Xow, 18 or 19 
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months after a case has been appealed is a good long time to get a 
hearing in a circuit court. 

Senator Clark. Of course we understand that this circuit has been 
crippled. 

Mr. McKellar. Judge McCormick was on the bench then and 
decided that case, as a matter of fact. 

Senator Clark. That circuit has been crippled. 

Mr. Thompson. I think that is all that I want to say. 

Senator Shields. Judge Charles N. Burch, of Memphis, Tenn., is 
to be heard. He practices in all three circuits that are affected by 
the creation of this new circuit. 

Senator Overman. We will be glad to hear Judge Burch. 

STATEMENT OF MR. CHABLES N. BUECH, OF MEMPHIS, TENN. 

Mr. Burch. Mr. Chairman and gentlemen of the committee, I live 
in Memphis, Tenn. I shall be very brief in what I have to say. 
Memphis is located in the extreme southwestern comer of the sixth 
circuit. I live in the sixth circuit, within 1 mile of the eighth 
circuit and within 10 miles of the fifth circuit. Hence in that 
way I have some knowledge of and familiarity with the practice 
of law in those three circuits that would not ordinarily come to 
a practitioner who was located in the middle of a circuit. T 
liave practiced in the sixth circuit court of appeals ever since its 
establishment and have practiced in the fifth circuit for the last 
seven or eight years, and to some extent also in the eighth circuit, 
j\lthough I am less familiar with the eighth than any other. 

I am not here to advocate the passage of this bill for the reason 
that we have any complaints to make against the judges of the 
circuit court as it now is, of the sixth circuit. Judges Denison, 
Knappen, and Warrington are able judges, industrious judges, and 
upright judges and excellent men. Judges Knappen and Denison 
are from Michigan, both being from Grand Rapids. Judge War- 
rington is from Ohio. 

The sixth circuit is composed of the States of Michigan, Ohio, 
Kentucky, and Tennessee. Hence you will readily see that we have 
no judge on the sixth circuit bench who is even near to the State of 
Tennessee or who is even to a degree at all familiar with the cus- 
toms, traditions, and laws of the State of Tennessee. I think, 
gentlemen, that it is a great advantage to litigants to have a court 
that is familiar with the history of the State; that is familiar with 
its customs and its traditions and the sentiment of its people; for 
all that, in the end, becomes part of the judicial decisions that are 
handed down by our courts. 

The sixth circuit has always been a circuit that has had a large 
voliune of business and very miportant business, and I take pride in 
the fact that the sixth circuit has furnished to the Supreme Court 
of the United States so many of its judges. We have Justice Day 
and Justice McReynolds in that body, and we had formerly Justice 
Lurton and Justice Jackson and Justice Harlan, all of them famous, 
men of honor and dignity and high standing in the profession. 

Mr. McKellar. You have not spoken of former President Taft, 
who was also a judge in that circuit, and a very able one. 
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Mr. BuRCH. Yes; Judge Taft went to the Presidency and not to 
the Supreme Court. 

The report of the Attorney General is here, and I need not read 
it to you. It refers to the fact that this bill would give needed re- 
lief to the eighth circuit and sixth circuit, the sixth circuit being 
further behind in it^ work, as the Attorney General's report shows, 
than any of the others. 

Senator Overman. What States compose the sixth circuit? 

Mr. BuRCH. The sixth circuit is composed of Michigan, Ohio, Ken- 
tucky, and Tennessee.. 

There are some curious results that will be seen by looking at the 
report of the Attorney General, which shows how people will differ. 
The circuit had 49 cases in the circuit court of appeals. That was 
nearly as many as the whole first circuit, composed of the New Eng- 
land States. 

Senator Clark. The conservatives. 

Mr. BuRCH. The conservatives. That means this, that the Federal 
court is not with us a foreign court. It is a home and domestic 
tribunal. The judges of our courts in Tennessee are Judge Sanford 
of Knoxville and Judge McCall. They are both Tennessee men and 
both members of the Tennessee court 

Senator Clark. You have two or three districts ? 

Mr. BuRCH. We have three districts. Judge Sanford .presides 
over the eastern and middle districts and Judge McCall over the 
western district. 

There is no prejudice, such as I have seen in some States, against 
the Federal court They do not wait for a case to be renewed. They 
know that those courts are presided over by able and impartial 
judges who understand our Tennessee laws and customs and will 
give a prompt disposition to our business, and we have got used to 
going into the Federal court. It is one of our own domestic courts, 
and we feel at home there; and I think that is the reason why we 
have 40 cases in the sixth circuit court of appeals, whereas the whole 
of the first circuit has only 50 cases. 

Senator Clark. How many of those 40 cases are civil cases? 

Mr. BuRCH. Thirty-seven of them are civil cases. There are 36 
civil cases between private litigants and there is 1 civil case in 
which the Government is a party, and there are 3 criminal cases. 

I want to make one other statement to the committee, that we have 
not any candidates in Tennessee for these judgeships. We have not 
even discussed judges. What we want is the court, and we want the 
court at Memphis because we are located, as I have stated, in the 
corner of the sixth circuit and within a mile of the eighth circuit and 
within 10 miles of the fifth circuit. 

The transportation facilities of Memphis in all directions are such 
that you could get to Memphis within a short time — from the longest 
distance away, within a night's trip — from any point in the proposed 
circuit. 

I believe, gentlemen, that the creation of this court will increase 
the business of the Federal courts within the proposed circuit. I 
think — at least it is my experience — ^that frequently parties refrain 
from going into a Federal court for the reason that they know that 
an appeal of their case means an additional burden to the parties in 
that the appeal has to be heard a long way from home. We have to 
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travel from Memphis to Cincinnati to argue our oases, a distance of 
about 530 or 540 miles, something of that kind. Of course that is not 
a very great distance, but it is enough to influence quite a good deal 
of litigation. 

This matter of the establishment of this court has been before the 
various bar associations of Tennessee, the locat bar associations and 
the State bar association. I have here with me the volume of the 
proceedings of the last meeting of the Bar Association of Tennessee, 
at which a resolution was presented indorsing the creation of this 
court in this tenth circuit, and it was unanimously passed by the Bar 
Association of Tennessee, last June. 

Senator Shields, I wish you would make that bar-association res- 
olution a part of your remarks. 

Senator Overman. There is some application for the location of 
this court in Little Rock, Ark. Would that npt be more convenient 
than at Memphis? 

Mr. BuRCH. No. 

Senator Overman. Memphis would be on the extreme end, would 
it not? 

Senator Clark. No. 

Senator Overman. No; Memphis is on the river. That is right. 

Senator Clark. Little Rock and Memphis are not far apart. 

Senator Overman. Yes. 

Mr. BuRCH. With the permission of this committee I will file this 
report of the Bar Association of Tennessee for the year 1915, and ask 
that there be copied in the proceedings of this committee the por- 
tions which I have marked oh pages 98 and 99, ha\ang reference to 
the matter of the establishment of this circuit. 

Senator Overman. That may be done. 

(The extracts referred to are as follows:) 

Your committee, In addition to tlie above sugf^estlons as to State law, thinks 
it proper to caU the attention of the association to the legislation now pending: 
in Congress to create a tenth circuit, to be composed of the States of Tennessee, 
Arkansas, Oklahoma, northern Mississippi, and northern Alabama. The bill 
has been favorably reported by the House committee, and has been generally 
indorsed by the lawyers of the States to be embraced in the new circuit. In- 
asmuch as the creation of this new circuit will facilitate and e3q>e<lite the 
trial of cases appealed from Federal courts and is greatly to the public in- 
terest, your committee thinks it proper to submit with this reiwrt the follow- 
ing resolution: 

" Resolved, That the Bar Association of Tennessee favors the passage of 
the bill now pending in Congress for the creation of a tenth circuit and u 
tenth circuit court of appeals, composed of the States of Tennessee, Arkansas, 
Oklahoma, and the northern district of Mississippi and Alabama, and requests 
the Senators and Representatives of Tennessee that they give their active sui»- 
port to the passage of said bill." 

* * * * * * * 

Judge H. I). Minor. Mr. I*resldent, Inasmuch as the matter that I want to 
suggest Is entirely separate from the matter to be discussed this morning, X 
move that the resolution suggested by Judge Barton with respect to the creation 
of a tenth circuit and a tenth circuit court of appeals of the United States be 
adopted, and that a copy of that resolution be furnished to each of our Senators 
and Congressmen. 

The motion was submitted to a vote and was unanimously carried and the 
resolution adopted. 

Mr. BuRCH. Gentlemen, so far as the State of Tennessee is con- 
cerned I think you will see from what I have already stated that we 
will furnish certainly our quota of the business or more than our 
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quota of the business, and fr<»n what the gentlemen have stated who 
have preceded rae the State of Oklahoma will furnish its quota of 
business for a circuit court of appeals. That is true also of Arkansas, 
which is shown by the report of the Attorney General to this com- 
mittee; and as only small poilions of Alabama and Mississippi are 
taken only a small volume of business will be furnished by those 
States. 

So far as I know no bar association anywhere, in any of the live 
States, has taken any action adverse to the establishment of this 
circuit. 

Senator Overman. ^Vliy should northern Alabama and northern 
Mississippi be put into this circuit? What is the reason? 

Mr. BiTRCH. The proximity of those districts to Memphis. 

Senator Nelson. They are supposed to make up a district. 

Mr. BuRCH. You see, northern Mississippi is very near. We are 
only 10 miles from the Mississippi line at Memphis. The sixth cir- 
cuit as you gentlemen know, is. a very l^rge circuit. It is 
composed of the States of Georgia, Alabama, Mississippi, Louisiana, 
Texas, and Florida. In other words, it extends from the Atlantic 
Ocean to El Paso, Tex. The eighth circuit extends from the north- 
em line of Louisiana to Canada and is west of the Mississippi River, 
and includes the States which have been named to you by Mr. 
McAdams, who has preceded me. It is the largest of the circuits, 
and so far as I know has always been an overworked and over- 
crowded circuit. 

Gentlemen, believing that this circuit court will furnish an im- 
mediate relief to the eighth circuit and to the sixth circuit, and that 
it will bring the administration of justice home to the litigants, and 
that the court will embrace a homogenous people, having similar 
business affiliations, similar customs, and similar traditions, I re- 
spectfully, I earnestly, recommend the passage of the bill as intro- 
duced by Mr. McKellar. I thank you very much. 

Senator Overman. Does any other gentleman desire to be heard? 

Mr. McKellar. Mr. Chairman, I would like to introduce here the 
report. made from the Committee on the Judiciary of the House by 
Mr. Caraway, of Arkansas, and also the minority report in that mat- 
ter. I would like that all to go in and also the^ hearing that we had 
before the House committee. 

Senator Shields. I ask that that be made a part of this hearing. 

Mr. McKellar. I offer it as a part of this hearing. 

Senator Overman. That will be the order, that it be incorporated 
in the report of this hearing. 

(The documents offered by Representative McKellar are here 
printed in full in the record, as follows:) 

[HoiiKc Report No. 825, Sixty-fourth Congress, first session.] 

The Committee on the Judiciary, to wliom was referred the biU, H. R. 239, 
providing for a new judicial circuit, designated as tlie tenth circuit, having 
considered the same, report thereon with a recommendation that it do pass 
with tlie following amendments: 

Add, at the end of section 2, on page 2, a new paragrapli to said section 2, to 
be designated as "Fourth" as follows: 

" Fourth. The district of Oklahoma, which shall include all of the districts as 
now constituted for the district courts in said State, from the eighth circuit, 
as now constituted." 
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Fcr section 6 the following section is substituted ; 

*' Sec. CL That the court herein provided for shall hold two terms of court In 
each year in the city of Memphis, State of Tennessee, and two terms in each 
year in the city of Oklahoma City, State of Oklahoma ; that the terms of court 
herein provided for to be holden at the city of Memphis, State of Tennessee, 
shall be open for business on the first Monday in January of each year and shall 
expire on Saturday before the first ]Mon(lay in Ai)ril of* each year, and the court 
shall, on the first Monday in June of each year, open court in the city of Mem- 
phis, State of Tennessee, and said term shall expire on Saturday before the 
first Monday in October of each year ; that the terms of court herein provided 
for to be holden at the city of Oklahoma City, Oklahoma, shall be convened on 
the first Monday in April of each year and shall expire on Saturday before the 
first Monday in June of each year ; also on the first Monday in October of each 
year and expire on Saturday before the first Monday in January of each year." 

This bill seeks to create a new tenth circuit. It takes the northern district 
of Alabama and the northern district of Mississippi from the fifth circuit, all the 
districts of Tennessee from the sixth circuit, and all the districts of the State 
of Arkansas and all the districts of the State of Oklahoma from the eighth 
circuit. It provides that the court shall sit both In the city of Memphis, Tenn., 
and the city of Oklahoma City, Okla. 

The United States at present Is divided into nine circuits, seven of which lie 
east of the Mississippi River, except that part of Louisiana west of the river 
and the State of Texas, which are included in the fifth circuit. The eighth and 
ninth circuits are wholly west of the river. At the time of the establishment of 
these districts three-fourths of the population of the United States lived east of 
the Mississippi River, and a greater proportion of the litigation was included in 
that territory. The rapid development, however, of the territory west of the 
river, and especially the large governmental activities in the Western States, 
now make that section furnish almost half the litigation in the courts of ap- 
peals. Nearly one-third the entire number of causes now pending in all the cir- 
cuit courts are pending in the eighth circuit. The dockets in the sixth and 
eighth circuits are both badly congested. The fifth is not so heavy. The pro- 
posed new circuit would take the State of Tennessee from the sixth circuit and 
entirely relieve the docket of that circuit. The northern district of Alabama 
and the northern district of Mississippi are proposed to be taken from the fifth 
circuit, which would afford ample relief to that circuit. The States of Arkansas 
and Oklahoma are taken from the eighth circuit, which would relieve to a very 
large extent, if not entirely, that circuit. From the time causes are docketed 
in the sixth circuit until the opinions are handed down 18 months to 2 years 
intervene. In the eighth circuit it is thought that in a short time it will require 
three years to have heard and disposed of causes on appeal in that circuit. In 
the fifth circuit there Is not so long a time. Since an unreasonable delay is 
frequently as harmful as a denial of justice altogether, it seems that this 
condition should be remedie<l. 

There are tables herewith appended setting forth the number of causes 
appealed In the various circuits and the number of causes now on the cal- 
endars in these circulfs, which are taken from the Annual Report of the 
Attorney General for 1915, together with a letter from the Attorney General 
transmitted to the Committee on the Judiciary. From the first of these it will 
be seen that on June 30, 1914, there were on the dockets of the nine circuits 961 
causes. Of these 510 were in the fifth, sixth, and eighth circuits, or more than 
half of all the causes then pending in all the circuits were pending in these 
three circuits. This bill seeks to relieve this condition. According to the letter 
of the Attorney General of date April 8, 1916, there were more causes then on 
the docket In the eighth circuit than in the first, third, fourth, and fifth circuits 
(combined, and nearly one- third of all the causes pending in all the circuits were 
at that date pending in the eighth circuit. An examination of the calendar for 
some years discloses the fact that there is a constantly increasing number of 
causes to be disposed of In these three circuits sought to be relieved by this new 
circuit. According to the sjatement of Mr. McAdams, a practitioner in the 
eighth circuit, the causes now appealed to that court can not be disposed of 
within three years. In addition to this there are now pending In the two dis- 
trict courts of Oklahoma about 11,000 cases. It is true about 9,000 of these 
have been consolidated, so the causes now actually pending in the eastern dis- 
trict of Oklahoma number 844. 

In the western district there are 389 causes. Of those pending in the eastern 
district, however, more than $35,000,000 worth of property is Involved. The trial 
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of one cause involving about $2,000,000 worth of property sliortly to be heard 
in that district court will require, so the attorneys in the case say, 18 months 
to be heard. This case will doubtless be appealed. Aside from the delays, the 
distance the litigants and attorneys are compelled to travel in order to be heard 
is a considerable item. The court sits in the sixth circuit at Cincinnati, with 
an occasional term at Detroit. It is more than 500 miles from Memphis to 
Cincinnati. The causes appealed In the eighth circuit are now, lieard in St. 
Paul, a distance from the territory included in the proposed new circuit of about 
1,200 miles. There is a provision that by consent the court in the eigth cir- 
cuit may sit in St. Louis, Denver, and Cheyenne, but about 95 per cent of 
the causes are heard in St. Paul. It requires about a week for an attorney 
to go and return from the territory proposed to be taken from the eighth circuit 
to St. Paul. Aside fi*om the length of time the cost is considerable. 

In the eighth circuit, as it is now constituted, nearly or half of all the 
opinions handed down are prepare and written by district judges sitting as 
a court of appeals. There .is no complaint, be it said, however, as to the judges 
in either of the three districts from which territory is sought to be taken to 
form the new circuit. The judges in the fifth, sixth,. and eighth circuits are all 
most excellent gentlemen, and the district judges who sit with the circuit judges 
have performed their duties in a most acceptable manner. There is no com- 
plaint to be found as to the character of the courts in any of the circuits, but 
it is solely a desire to relieve the congested dockets in these circuits. If this 
bill is enacted into law It will bring speedy justice to litigants. This bill has 
been pending, or one of like character, during the Sixty-third Congress and all 
the Sixty -fourth (/ongress. It has been widely advertised In ajl the territory 
sought to be affected, and so far as this committee is advised, there has been 
but otie protest, that by a gentleman from Oklahoma. A most numerously 
signed petition has been forwarded by the lawyers of Mississippi, Tennessee, 
Arkansas, and Oklahoma, and the bar associations In most of the territory 
affected have passed resolutions Indorsing the proposed tenth circuit. 

From information thus received, the majority of the committee believes there 
Is almost a universal demand among the attorneys and litigants In the terri- 
tory mentioned for the creation of this circuit. Inasnmch as there are splendid 
Federal buildings In both Memphis and Oklahoma City, with court rooms fully 
equipped for the sitting of the courts, the only additional expense would be that 
of the court Itself. This territory is so traversed with railroads that litigants 
and attorneys can reach either Oklahoma City or Memphis within a few hours 
from aoy part of the proposed territory, thus saving to both attorneys and 
litigants much time and great expense. 

The statement of the Attornew General Is herewith attached and made a part 
of this report, as Is also the table setting forth the number of causes pending 
in the various circuits and other facts pertaining to this measure. 

DEPArXMKNT OF .TUSTICE, 

Washington. D. C, March 78, J9J6. 
Hon. Joseph B. Thompson, 

House of Rcpresentati res. 

My DEx\r Mr. Thompson : In response to your lettei of the 16th Instant, In 
which you request certain Information relative to the litigation pending before 
the United State.s Court for the Eastern District of Oklahoma and the United 
states Clr^'ult Court of Appeals for the Eighth Circuit, I take pleasure In In 
forming you as follows: 

There are 522 civil suits and 322 criminal actions pending In the United 
Stales District Court for the Eastern District of C»khihoma In which the United 
States Is Interested or Is a party. The majority of the civil suits (about 380) 
are equity suits brought by the Government to set aside conveyances of lands 
allotted to menil)ers of the Five (Uvlllzed Tribes, because such convelances wei*e 
made In contravention of the restrictions upon alienation imposed by Congress. 
Other suits affecting the Indian lands are to collect rentals and royalties under 
leases of allotments, to recover possession of tribal and allotted lands, and to 
recover damages, to restrain the unlawful taxation of Indian lands, to cancel 
allotment patents, etc. In addition there are civil proceedings pending under 
tlio Interii.nl-revenue laws, the safety-appliance acts, the hours-of- service net, 
the food and drugs act, and a small number of miscellaneous character. The 
greater part of the criminal cases are not classified other than as " miscella- 
neous," There are pending, however, indictments under the Internal revenue. 
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post-office, banking, and Indian-land laws, the food and drugs act, the inter- 
state-commerce laws, and the laws against counterfeiting. The bulk of the 
criminal cases coming under the head of " miscellaneous " are prosecutions 
growing out of the introduction of liquor into the Indian country and the sale 
of liquor to Indians. 

There are also nl present pending in the Circuit Court of the United States 
for the Eastern District of Oklahoma 202 suits in which the United States lias 
no interest. 

There are at this date pending in the United States Circuit Court of Appeals 
for the Eighth Circuit 236 cases, including those submitted and awaiting deci- 
sion. Of these 33 are from Oklahoma, in 19 of which the Government is inter- 
ested or is a party, leaving 14 in which the Government lias no interest. Of 
the 19 from Oklahoma, in which the Unite<l Stjitas is interested, 12 are from 
the eastern judicial district; and 203 of the cases pending in the court of 
appeals come from the other 15 judicial districts, which, together with the two 
Oklahoma districts, go to make up the eighth circuit. 

Reverting now to the cases pending in the district court for the eastern dis- 
trict of Oklahoma and referring especially to your request for information as 
to the nature of the cases, the amount involved, and the importance of the 
questions at Issue, etc., I wish to invite your attention to those suits constitut- 
ing what are known as the Five Civilized Tribes cases. There were 301 suit** 
instituted in 1908 to set aside illegal conveyances of Indian allotments embrac- 
ing an area estimated at nearly 4,000,000 acres, and said to be worth approxi- 
mately $40,000,000. Many of these suits were what have been designated as 
" omnibus " suits — that Is, each of these suits embraces more than one, and, in 
some Instances, hundreds of allotments — the 301 suits actually embraced 27,494 
separate causes of action and were in effect so many suits. In the correspond- 
ence and the reports dealing with this litigation reference has often been made, 
of necessity, to the number of allotments or transactions involved (niniiing 
into the thousands) rather than to the suits filed, which, as stated, originally 
numbered only 301. This has given rise to some confusion at times ; and I find, 
by reference to my last annual report (p. 146), that this litigation was there 
carried in terms of the separate parcels of land involved instead of the figures 
indicating the number of suits. Included In the 522 civil suits, which 1 have 
shown above to be pending at the present time, are 276 of the original Five 
Civilized Tribes suits, affecting 9,138 separate parcels of land or transactions 
Involving land valued at upward of $10,000,000. 

This Five Civilized Tribes' litigation is of vast importance to the Indians 
whose laud is involved and to the United States in connection with the proi>er 
performance of its duties to the Indians. Many of the cases have been carried 
to the court of appeals, and some to the Supreme Court of the Uinted States, 
with the result that the right of the Government has been established to bring 
and maintain suits to cancel conveyances of allotments alleged to have been 
made In violation of the restrictions imposed by Congress ; the Government has 
been determined to have the right in bringing and maintaining such suits to Join 
as defendants large numbers of persons who claim under similar conveyances 
but have no community of interest ; the right or lack of right on the part of the 
Indians of various tribes under varying conditions to alienate their lands of 
various kinds has been definitely fixed; many of the defendants have been in- 
duced to quitclaim the lands involved, obviating the further prosecution of the 
particular suits ; the title to much of the land Involved has been quieted in tlie 
Indians, and to much more of it, where the conveyance proved to be legal. In the 
white, thus tending generally to the definite settlement of land titles in that 
Indian country. Title has thus been quieted in the Indians to upward of 800,000 
acres of land, estimated to be worth upw^ard of $8,000,000. 

Among the suits of miscellaneous character affecting Indian lands In eastern 
Oklahoma are three known as the Oklahoma River Bed cases. There are two 
suits of similar character pending in the western district of Oklahoma. I quote 
from my last annual report what was said relative to these five cases. 

" These cases grow^ out of the discovery of valuable deposits of oil and gas 
under the beds of the Arkansas and Cimarron Rivers In Oklahoma. In two of 
the cases pending In the district court of the United States for the western dis- 
trict of Oklahoma the Osage Indians claim to the middle of the main channel 
of the Arkansas where that river bounds the Osage country. Three cases are 
in the United States district court for the eastern district of Oklahoma. Two 
of these involve the Arkansas and one the Cimarron, the Creek Indians claim* 
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ing the entire river bed of both rivers where they flow through the Creek 
country. 

" In all of the cases in both districts the State of Oklahoma and its lessees 
flaim that the title of the river bed is vested ih the State, contending that the 
rivers are navigable. Riparian allottees in both districts claim to the thread 
of the stream, contending that the rivers are not navigable. The IJovornnient 
in all of the cases claims the river bed for the Indians, contending with the 
allottees against the State that the Cimarron is not navigable and that the 
Arkansas is not navigable above the Grand River ; and also tliat the title to the • 
river bed is vested in the Indians irrespective of navigability. The Government 
also contends in favor of the tribes that the allottees are restricted to the 
meander lines. In the case of the Osages the minerals are reserved to the tribe. 
It is said that the value of the properties now actually in controversv is about 
$20,000,000." 

It is estimated that the civil cases pending in the eastern district of Oklahoma 
to winch specific reference has not been made hereinabove involved at the low^est 
estimate interest valued at not less than $5,000,000; so that, including the 
remaining suits of the Five Civilized Tribes litigation and the Oklahoma River 
Keil cases in eastern and western Oklahoma, the litigation pending before the 
Ignited States courts in Oklahoma will affect- property wortli upward of 
.'^.So.OOOjOOO. Much of this pending litigation will undoubtedly be carried to the 
circuit court of appeals and some of it to the Supreme Court of the United 
States. 

In order that you may have the figures to which I have referral in this letter 
in more concise form before you, I am inclosing herewith a short statistical 
statement which embraces, so far as the mere figures are concerned, all that 
hnsa been said above. 
Respectfully, 

Thb Attorney General. 



March 18, 1916. 

Cases pending in the United States district court for the eastern district of 

Oklahoma, 

CIVIL. 

Suits to cancel unlawful deeds and leases and for supplementary relief 106 

Five Civilized Tribes* suits (to set aside illegal conveyances of Indian 
allotments) 276 

Total 382 

Actions to collect rentals and royalties under Indian leases .. 13 

To recover possession of tribal and allotted lands and for damages 6 

To restrain unlawful taxation of Indian lands 72 

Suits to cancel allotment patents : 17 

Cases under internal-revenue laws 4 

Cases tinder safety-appliance acts 4 

Cases under hours-of-service act 4 

Oases under food and drugs act 18 

Miscellaneous 2 

Total 522 

CRIMINAL. 

Internal-revenue cases !. 26 

Post-office cases 14 

Cases under banking laws 7 

Interstate-commerce cases 7 

Cases under counterfeiting laws 1 

Miscellaneous (mainly prosecutions growing out of the introduction of 
liquor to the Indian country and sale of liquor to Indians) 267 

Total 322 
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SUMMARY OF LITIGATION ^ENDING IN THE EASTERN DISTRICT OF OKLAHOMA. 

Civil suits J 522 

Criminal cases 322 

Total 844 

Note. — Two hundred and sixtj^-seven of the civil suits embrace 9,136 separate 
allotments and are, in effect, 9,136 separate suits. 

4 

Amount involved in litigation pending in the eastern district of Oklahoma {in- 
cluding also two river-bed cases in the western district of Oklahoma). 

276 Five Tribes suits, upward of $10, 000, 000 

5 river-bed cases 20, 000, 000 

243 miscellaneous, upward of 5, 000, 000 

Total 35, 000, 000 

River-bed cases pending in western district of Oklahoma, 2. 
Number of cases pending in .eastern district of Oklahoma, 522. 

Five Civilized Tribes suits. 

Suits filed (301) involving allotments to number of 27,404 

Suits terminated (25), allotments to which title has been cleared i:_ 18, 35S 

Suits pending (276) involving allotments to number of 9, 136 

Note. — ^Many if not most of the 276 pending suits are pending only as to a 
part of the lands originally Involved; in other words, the 18,358 allotments to 
which title has been cleared embrace many which were originally included in 
some of the suits which are still pending. 

Cases pending In the circuit couirt of appeals for the eighth circuit 236 

From the two judicial districts of Oklahoma: 

Government a party or otherwise Interested 19 

Government not Interested 14 

33 

From the remaining 15 judicial districts, which, with the two Oklahoma 
districts, comprise the eighth circuit 203 

Total ' 236 

Note. — Of the 19 wises pending In the circuit court of appeals from Okla- 
homa in w^hich the Government Is a party or Is otherwise Interested, 12 are 
from the eastern district of Oklahoma. 



The following reports covers decided which arose within the territorial lines 
of the proposed tenth circuit court of appeals district from January 1, 1909, 
to December 31, 1915, so as as the same have been reported, to and Including 
Advance Sheet No. 4 of the Federal Reporter, dated February 24, 1916; but 
this report Is Incomplete as to the cases for 1915, there being some which 
will be reported later. 

The proposed tenth circuit court of appeals district is composed of Oklahoma* 
Arkansas, Tennessee, the northern district of Alabama, and the northern dis- 
trict of Mississippi. 

1909 : There were 55 cases decided from the proposed district, of which Okla- 
homa had 21, being 38 per cent ; Arkansas, 12, being 31 per cent ; Tenne.ssee, 
15, being 27 per cent; Alabama, 6, being 10 per cent; and Mississippi, 1, being 
2 per cent for the year. 

1910: There were 58 cases decided in the proposed district, of which Okla- 
homa had 12, being 20 per cent ; Arkansas, 17, being 29 per cent ; Tennessee, 14. 
being 24 per cent ; Alabama, 15, being 25 per cent ; and Mississippi, none. 

1911: There were 67 cases decided in the proposed district, of which Okla- 
homa had 22, being 32 per cent ; Arkansas, 14, being 20 per cent ; Tennessee, 



PBOPOBED TENTH JUDICIAL CIRCUIT. 33 

20. being 30 per cent ; Alabama, 6, being 8 per cent ; and Mississippi, 5, being 9 

per cent. ^ ^, ^ /^, , 

1912 : There were 55 cases decided In the proposed district, of which Okla- 
homa had 28, being 50 per cent; Arkansas, 3, being 5 per cent; Tennessee,. 
16, being 24 per cent ; Alabama, 8, being 5 per cent ; and Mississippi, 5, being d 

per cent. 

1913. There were 65 cases decided In the proposed district, of which Okla- 
homa had 23, being 35 per cent ; Arkansas, 6, being 8 per cent ; Tennessee, 26, 
being 40 per cent ; Alabama, 7, being 10 per cent ; and Mississippi, 2, being 3 
per cent. , ^, , 

1914: There were 79 cases decided in the proposed district, of which Okla- 
homa had 38, being 48 pei cent ; Arkansas, 8, being 10 per cent ; Tennessee, 26, 
l>eing 32 per cent; Alabama, 6, being 7 per cent; and Mississippi, 1, being 1 
per cent. 

1915 : There were 85 cases decided in the proposed district, of which Okla- 
homa had 53, being 62 per cent ; Arkansas, 13, being 15 per cent ; Tennessee, .16, 
being 18 per cent; Alabama, 1, being 1 per cent; and Mississippi, 2, being 2 
per cent. 

Total : There were 464 cases decided in the proposed district from January 1, 
1909, to December 31, 1915, so far as published in the reports, of which Okla- 
homa had 197, being 42 per cent ; Arkansas, 73, being 15 per cent ; Tennessee, 
133, being 29 per cent ; Alabama, 44, being 4 per cent ; and Mississippi, IG, being 
3 per cent. 

Oklahoma had 150 i)er cent more cases in 1915 than in 1909. Arkansas 
gained one case and Tennessee one case. 

In 1915 there were over 50 per cent more cases decided in the proposed 
territory than in 1909. 

District Court of the United States, 

Western District of Oklahoma. 

Guthrie, Okla., March 3, 1916. 

Hon E. G. Me Adams, 

President Oklahoma Bar As social ti<yn, 

Oklahoma City, Okla. 

Sir : In response to your request for data relative to cases filed since January 
1. 1909, cases pending at this time, and cases appealed to United States circuit 
court of appeals of this circuit since January 1, 1909, I beg leave to give the 
following figures, to wit : 

Cases filed since Jan. 1, 1909 : 

Bankruptcy 1,136 

Criminal 987 

Law, civil 1, 192 

, New equity, since April, 1912 149 

Pending at this time : 

Bankruptcy before referee 105 

Criminal - - 30 

Number arrests in criminal 77 

New equity . 33 

New equity, dropped under equity rule 57 15 

New equity, drol)i>ed pending decisions In other Federal courts on 

which judgment will be entered in these cases 14 

Law, civil 50 

Appeals since .Inn. 1, 1909: 

Criminal 15 

New equity 1 4 

Bankruptcy 6 

Law, civil 40 

These figures are practically correct, in fact, as near as could be ascertained 
without going carefully over every case since 1909. 

Trusting this will give you the information desired, I am, respectfully, 

Arnold C. Dolde. Clerk. 

72987—16 3 
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United States District Ooubt, 
Eastern District of Oklahoma, 

MuHkogee, (M'la., March 7, 1916, 

Mr. E. G. McAdams, 

618 Colcord Building, Oklahoma City, Okla. 

Dear Sir: Replying to your inquiry as to the number of cases filed In and 
appeals taken from the United States District Court for the Eastern District 
of Oklahoma and the United States circuit court (of which this court became the 
successor) since January 1, 1909, to date, I have for your information exam- 
ined the records of this office, with the following results : 

Old district court cases 86 

Criminal cases 1, 862 

Land suits (bills in equity) 137 

Law and equity cases to Feb. 1, 1913 1, 110 

Equity cases since Feb. 1, 1913 332 

Law cases since Feb. 1, 1913 341 

Cases appealed, approximately 123 



Very respectfully. 



R. P. Harrison. Clerk, 



WORK OF THE JUDGES. 

Sanborn, circuit judge, in 1915, participated in 104 cases and wrote 40 
opinions. 

Garland, circuit .judge, in 1915, participated in 113 cases and wrote 31 
opinions. 

Adams, circuit judge, in 1915, participated in 53 cases and wrote 17 opinions. 

Hook, circuit judge, in 1915, participated in 49 cases and wrote 14 opinions. 

Smith, circuit judge, in 1915, participated In 42 cases and wrote 5 opinions. 

Total number of cases in which circuit judges wrote opinions, 107. 

Amadou, district judge, wrote 22 opinions. 

Trleber, district judge, wrote 15 opinions. 

Lewis, district judge, wrote 10 opinions. 

Reed, district judge, wrote 9 opinions. 

Yeoman, district judge, wrote 9 opinions. 

Hunger, district judge, wrote 7 opinions. 

Pope, district judge, wrote 4 opinions. 

Elliott, district judge, wrote 3 opinions. 

Booth, district judge, wrote 1 opinion. 

Total number of opinions written by district judges In the eighth circuit, 
year 1915, 80. Total number of opinions written by circuit judges and district 
judges sitting with the court in the eighth circuit for the year 1915, 187. 

Cases in which three circuit judges participated as a court, 28. 

Cases In which two circuit judges and one district Judge participated, 115. 

Cases In which one circuit judge and two district judges participated, 51. 

Total number, 194. 

You will observe that there are 7 more cases herein reported participated in 
uy the circuit judges and district judges than there were opinions written. The 
reason for this Is that the per curiam opinions were not Included In the num- 
ber of opinions, to wit, 187, written by the court. 

1 have Included the memorandum opinions In giving the number of cases re- 
ported from the various States for the year 1915 as best I could from the re- 
ports. If there are any variances whatever In my figures, they are slight and 
of no Importance. 

There were decided by the Eighth Circuit Court of Appeals from the State of 
Oklahoma for the year 1915, 53 cases; Missouri, 40; Iowa, 20; Kansas, 18; 
Minnesota, 18; South Dakota, 14; Arkansas, 13; Colorado, 11; Nebraska, 9; 
North Dakota, 4 ; New Mexico, 4 ; Wyoming, 3 ; Utah, 3 ; total, 210. 

You will observe that there were decided from the State of Oklahoma for the 
year 1915, 6 more cases than there were from Arkansas, Colorado, Nebraska, 
North Dakota, New Mexico, and Utah, and 3 more cases than there were froin 
Kansas, Minnesota, and South Dakota. 
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You will also observe that there are 13 States included In the eighth circuit and 
rbat Oklahoma, regardless of the vast population of a great many of the other 
States, furnisheil practically one-fourth of the entire business for this court. In 
1914 tliere were decided by the Eighth Circuit Court of Appeals 176 cases ; 38 of 
these cases were from Oklahoma, being a little more than 21 per cent of the en- 
tire business transacted by this court, for the year 1914. 



Department of Justice, 
Office of the Attorney General, 

Washington, D. C, April 12, 1916. 
Hon. E. Y. Webb, 

Chairman Committee on the Judiciary, 

House of Representatives. 

Dear Sir :I further answer yours of the 7th, wherein you ask for Information 
and my opinion as to the advisability of the legislation provided for by H. R. 
239. This bill is Intended to establish a tenth judicial circuit of the United 
States, and provides that this circuit shall consist of the iStates of Tennessee 
and Arkansas and the northern districts of Alabama and Mississippi. You 
state In a postscript of your letter that Oklahoma Is to be Included by amend- 
ment, and I Iiave taken this into consideration in tabulating the data herewith 
furnished. 

Ordinarily I do not feel authorized to make any recommendations as to what 
legislation shall be passed by Congress, as It usually Involves questions of 
iwlicy. After careful consideration I have concluded in this Instance that cer- 
tain data obtalneil by this department should be placed at the disposal of your 
committee and that I should make some suggestions in reply to your letter be- 
cause of the rather Intimate connection of this department with the courts In 
question. 
I herewith inclose three tables, marked A, B, and C, showing, respectively : 
Civil, criminal, and total cases pending in each of the nine circuits now in- 
existence, and the approximate condition of the docket In each of these circuits. 
Cases pending In the circuit courts from the districts wiiich would comprise 
the new circuit. 

Cases which would be left pending in each of the tliree circuits from w^hich 
the proposed circuit vrould be carved in case this bill is enacted. 

The data used In making up these tabulations have been derived from tele- 
^rraphic information furnlsln^l l)y the clerks of the several circuit courts. 

An examination of the tal)les will show that the number of cases pending 
in eacli of the nine circuits varies f»'oni 42 in the third circuit to 229 in the 
^iglitli circuit, and that the average number of cases in each circuit is 114. 
Tlie new circuit would be taken from the territory of the fifth, sixth, and eighth 
circuits. At present the eighth circuit has the large.-^t number of cases i)ending, 
l)eing 229; the sixth circuit has the third largest number, being 161; and the 
tiftli circuit has tiie sixth largest, being 68. While the eighth circuit has the 
iars^est mnnbor of i^endinp cases. The sixth circuit is the furthest behind with 
its work. The fifth circuit is well up \vith Its work and does not appear to 
necHl any relief. 

The new circuit conteniplattHl would grant needed relief to the sixth and 
^i.ichtli circuits bv reducing the volume of business in the first of these from 
161 to 12.*) cases, and in the second from 229 to 181 ; at the same time it would 
reduce the docket in the fifth circuit from 68 to 62 cases. 

The new circuit would have 90 esses, being 24 below the present average 
and considerably less than the number nov/ pending in the second, sixth, seventh, 
♦^iglitli, or ninth circuit, but more than are now pending In any of the other four 
circuits. 

Heretofore the Iwundaries have corresi)onded with State lines. It seems un- 
•ieslrable t<i have cases from the same State go to tllfferent circuit courts of 
appeals, as it would tend to crejite conflict in the construction of the laws of 
tiie State if. question and would have a tendency to duplicate work. 

As an illustration of this, take the case of Judge Walker, who at present is 
<»u the Circuit Court of Appeals for the Fifth Circuit. He comes from the 
northern district of Alabama and, being presumably familiar with the laws 
and decisions of that State, is especially helpful to the court in deciding 
Ahilianm cases. The new bill, if enacted, would probably result in Judge 
Walkers being assigned to the tenth circuit, which embraces the northern 
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district of Alabama. The result would be that all cases appealed from the 
other two districts of Alabama would go to a circuit court of appeals, on which 
there would doubtless be no judge having the familiarity with the laws of 
Alabama possessed by Judge Walker. The same would be true under the terms 
of the proposed bill in regard to the State of Mississippi. 
I trust the information and suggestions herein contained may be helpful. 
Respectfully, yours, 

T. W. Gbegobt, Attorney Oeneral, 



Table A. 



Circuit. 


Civil 
cases 
pend- 
ing. 


Crim- 
inal 
cases 
pend* 

ing. 


Total 
cases 
pend- 
ing. 


Average length of time elapsing between filing of case and 
argument thereof. 


First circuit 

Second circuit 

Third circuit 

Fourth circuit 

• 

Fifth circuit » 

Sixth circuit 1 

Seventh circuit 

Eighth circuit 1.... 

Ninth circuit 


47 
1.54 

41 
42 

62 

151 
110 

192 

128 


3 

8 

1 

7 

6 

10 
22 

37 

6 


50 
162 

42 
49 

68 

161 
132 

229 

134 


Cases argued at session following docketing. 

From 6 weeks to 3 months ordinarily elapses between filing 

and hearing except that cases filed after Apr. 1 usually 

not heard until following fall. 
Maximum 4 months. 
About 60 days elapse between docketing and argument, 

except during May dnd November terms, when 3 or 4 

months elapse. 
Length of time between filing and argument dM>ends upon 

when case is filed and where returnable. If filed just 

after adjournment of court of.Atlanta, Montgomery, or 

Fort Worth and no order is made to transfer hearing to 

New Orleans, case must await next stated sesseion at said 

places. If transferred a prompt hearing is usually had. 
Cases reached for argument about 1 year after they are 

filed. 
About 60 days elapse between docketing and arguments 

except cases docketed in June and July, which require 
about 100 days. 
Cases filed between Oct. 1 and Apr. 1 are set for hearing at 

May term and all cases filed between Apr. 1 and Oct. 1 

are set for hearing at December term. 
60 to 90 days elapse between filing of a case and argument 

thereof. 


Total 


927 


100 


1,027 









1 Circuits afiected by proposed legislation. 
Average number of cases pending in each circuit, 114. 

Tabus B. 



Circuit and district. 


Number of 
cases pend- 
ing in circuit 
courts from 
each of dis- 
tricts to com- 
prise con- 
templated 
circuit. 


Number of Govern- 
ment cases pend- 
ing in circuit 
courts from each 
of districts to 
comprise contem- 
plated circuit. 




Civfl. 


Criminal. 


Eighth circuit: 

'Rftst^^rn Arkansas . . 


11 

7 

17 

13 

8 

3 

25 

4 

2 


1 

6 
2 



1 





o 


Western A rkf^Tfsas 


4 


F.ftflter" Oklahoma 


H 


WestfT^i Oklahoma , 


5 


Sixth circuit: 


A 


MMdlft TfiTm«K«m . . 


1 


W«8t^M7i Tennessee 


2 


Fifth circuit: 

"Morthem Alabama. 





Northern Mississ^pi 









Total number of cases pending in contemplated circuit if law 
he<>ftme iniTnedifttelv effective 


90 : 

1 

I 


10 


20 
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Table C. — Number of cases left pending in three circuits involved if new circuit 

is created. 



Sixth circuit. 
ElKth circuit 
Fifth circuit. 



Clvfl. 



118 

161 

56 



Crimi- 
nal. 



7 

20 
6 



Total. 



125 

181 

62 



VIEWS OF MR. VOLSTEAD. 

First. There is no necessity for the creation of the proposed tenth circuit. 

Second. If the circuits from which it is proposed to take the territory to be 
created into a new circuit need relief, It sliould be given by rearranging the 
different circuits. 

The majority report concedes that the fifth circuit, from which It is proposed 
to talve the northern districts of Alabama and Mississippi, is not in need of 
any relief. The Attorney General confirms this and submits as an added 
reason against detaching these districts from the fifth circuit that heretofore 
circuit boundaries have coincided with State lines. This Is important. Fed- 
eral courts largely enforce State laws. A State divided between different 
circuits would unavoidably have conflicting decisions as to the proper construc- 
tion of such laws. This would create t?onfuslon and should be avoided. I am 
not aware that anj^one in the fifth circuit has asked that these districts be 
includefl in the proposed new circuit. 

No sufficient reason has been suggested why Arkansas and Oklahoma should 
be taken from the eighth circuit. It is urged that the eighth is a very large 
circuit and has much business. In considering the size of this circuit and the 
amount of Its business It must not be forgotten that it has five circuit judges 
instead of three, the number in most of the other circuits. The only evidence 
<»f any delay in the trial of cases in this circuit is that given by Mr. McAdams. 
His statement, however. Is not borne out by the report of the Attorney General 
v.r the clerk of the circuit. The Attorney General's report shows that cases 
are not accumulating, but that the court each year disposes of as many cases 
as are docketed during the year. The clerk of the court in answering the 
question of the length of time that elapses between the filing of cases and the 
hearing had thereon reiiorts that cases filed between October 1 and April 1 are 
heard at the May term, and cases filed between April 1 and October 1 are 
heard at the December term. The judges at this circuit do not" appear to be 
overworked. In 1915 Judge Sanborn participated in 104 cases and wrote 40 
opinions, Judge Garland participated in 113 cases and wrote 31 opinions. Judge 
Adams participated in 53 cases and wrote 17 opinions, Judge Hook participated 
in 47 cases and WTOte 14 opinions. Judge Smith participated in 42 cases and 
wrote 5 opinion^. 

In addition to this a number of opinions were written by various district 
judges sitting as members of this circuit. The fact that district judges were 
called in does not argue need for relief. There is no suggestion that any busi- 
ness was delayed or otherwise suffered by reason of that fact. District judges 
properly sit as members of circuit courts under a law that has existed for 
many years. If the other circuit judges of the eighth circuit had participated 
in and written on an average as many opinions as Judges Sanborn and Garland, 
there would have been little if any occasion to call in any of the district judges. 
It should be remen^bered that the Glrcuit Court of Appeals is now simply an 
appellate court. As such their work may be compared with other appellate 
courts. In doing so it will be found that Judges Sanborn and Garland only 
disposed of the average number of cases disposed of by judges in like courts. 
The judges of the Supreme Court of the United States participate in the hear- 
ing of several times as many cases each year as Judges Sanborn and Garland 
and write on an average as many opinions. The same Is true of the judges 
of the Supreme Court of New York and other States. 

Much is made of the statement that Oklahoma has a great deal of business. 
As the bill was introduced the new circuit <lld not embrace Oklahoma, but the 
committee by an amendment included that State, and the chief demand for this 
circuit now appears to rest upon the claim that Oklahoma needs relief. That 
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contention is, however, answered by the fact that very few of the cases now 
pending in the Olslahoma district courts have been appealed and that many of 
the cases involve substantially the same issues and are rapidly being disposed 
of, as appears from the letter of the Attorney General attached. Unless con- 
gestion actually exists, there is no occasion to anticipate trouble on that 
account. 

The demand for the creation of this new circuit originated at Memphis, Tenn., 
which is now part of the sixth circuit. It would appear that the greatest delay 
in the hearing of suits occurs in that circuit. If there is need of relief, It 
does not argue that it is necessary to have an additional circuit. A much 
simplier method would be to add another judge to do the work there, but there 
is no showing that would justify Congress in even creating such an additional 
judge. None of the judges of any of the circuits affected by this bill have 
asked for or even suggested that there is any need for relief. Xo attempt 
has been made to show from the official record that there is in fact any con- 
gestion anywhere. If the circuits were rearranged so as to divide the business 
equally among the different circuits, there would no doubt be more than enough 
circuit judges, as the first, third, fourth, and fifth circuits have but very few 
cases. Congress might well consider such a plan. If we are able to get along 
with one Supreme Court, It seems Idle to argue that we need more than nine 
circuit courts, especially as Congress has taken pretty good care to furnish at 
convenient points places for trials. Complaint is made in the majority report 
that in the eighth circuit cases must he heard at St. Paul unless parties other- 
wise agree. This is clearly an error. The statute expressly provides for terms 
of court In that circuit at St. Louis, Denver, Cheyenne, and St. Paul. 

We now have nine justices on the Supreme (^ourt and nine circuits. Under 
the law one justice Is assigned to each circuit court of appeals. In Naagle, 
One hundred and thirty-fifth United States, pages 1 to 55, the Supreme Court 
said the justices of the Supreme Court have been members of the circuit courts 
of the United States ever since the organization of the Government. The effect 
of this law is to make the justice so assigned a judge of the circuit with all 
the powers of a circuit judge both while sitting as a member of the circuit 
court of appeals and as a judge at chambers. In view of this the assignment Is 
not an Idle one. Unless the number of the justices of the Supreme Court sh(mld 
be Increased there would be no justice to assign to the new circuit and It would 
be necessary to assign one justice to two circuits. This would mar the har- 
mony of the present arrangement. The bill is not only entirely unnece.ssary, 
but it inaugurates a policy that should not be encouraged. The less circuit 
courts we have the less conflict there will be In judicial opinions. 

I am authorized to say that the following-named members of the Committee 
on the Judiciary concur in the recommendation that the bill should not pass: 
Messrs. Webb, Nelson, Gard, Thomas, Igoe, and Danforth. 



Muskogee, Okla., March 8, 1916. 
Congressman Edwin Y. Webb, 

Chairman House Judiciary Committee, 

Washington , D. C. 

Dear Sir: I understand a bill Is now pending In Congress providing for the 
creation of a tenth United States circuit court of appeals to be composed of 
Tennessee, Arkansas, Oklahoma, and the northern Federal districts of Alabama 
and Mississippi. I have resided In the ea.stern half of Oklahoma for 11 years, 
and I believe I know something of the condition of affairs In this State. I was 
president of the Oklahoma State Bar Association for the year 1915, and I am 
quite familiar with the litigation over Indian titles in the eastern part of Okla- 
homa, same being formerly Indian Territory. I am opposed to the creation of 
the tenth circuit court of appeals, or rather more accurately speaking, I am 
opposed to the removal of Oklahoma from the eighth circuit. I assign my 
reasons for opposition to the removal of Oklahoma from the eighth circuit in a 
letter written to Congressman William H. Murray, under date of March 2, 1915, 
a copy of which I herewith inclose to you. I would regard It as unfortunate to 
remove Oklahoma from the eighth circuit, in view of the fact that the judges of 
the eighth circuit are, in my opinion, the ablest circuit judges in the United 
States, and they have had an experience of from 20 to 25 years in our Indian 
litigation. New and untried judges would find great difficulty In dealing with 
these questions. 
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I trust you will find time to read my letter of March 2 to Congressman Mur- 
ray. While I know you are one of the busiest men in Congress, I also recognize 
that you will give this matter, as well as all others, that consideration due to a 
measure* of this importance. It does seem that it would be cheaper to provide 
for additional circuit judges, one in the sixth and one in the eighth circuit, if 
the services are needed. That would be. economy. With highest regards, I 
remain, 

Yours, most respectfully, Geo. S. Ramsey. 



Muskogee, Oki^., March 2, 1916. 
Hon. William H. Mubray, 

Member of Cmigresn, Washington, 1). C. 

Dear Sir : I understand that Congressman McKellar, of Tennessee, has intro- 
duced a bill for the purpose of creating an additional United States circuit court 
of appeals, to be known as the tenth circuit court of appeals, consisting of the 
States of Tennessee, Arkansas, Oklahoma, and the northern Federal district of 
Alabama. Such a bill will remove from the eighth circuit two States, to wit, 
Arkansas and Oklahoma, and remove from the sixth circuit Tennessee, and re- 
move from the fifth circuit, as I remember it, the northern district of Alabama. 
1 nm very much opposed to this bill, at least in so far as it undertakes to remove 
the State of Oklahoma from the eighth circuit. 

First. There is no necessity for a tenth circuit, and that ought to be enough to 
!>eat the bill. The United States Circuit Court of Appeals for the eighth cir- 
f Hit is well up with its docket. We have five circuit judges in this circuit, and, 
although it is a large circuit, nevertheless, with the aid of district judges, as 
provided by law, the court has kept up with the docket. I have no doubt the 
eighth circuit court of appeals will be fully able to keep up with the docket. 
The circuit court of appeals was created in 1890 for the purpose of relieving 
the Supreme Court of the United States. Up to date there has been filed in the 
circuit court of appeals for the eighth circuit less than 4,800 cases. That is 
for a period of 26 years. Oklahoma has been a State for 9 years, and during 
that time there has been more than 7,000 cases filed in the Supreme Court of 
Oklahoma — nearly 8,000. It am not familiar with the number of cases filed in 
the sixth circuit court of appeals, but it strikes me that if the docket for that 
circuit is a little crowded, it would be public economy to simply provide for 
another circuit judge in the sixth circuit at the regular salary and save the 
expense of more than ten or twelve times his salary involved in the creation of 
a tenth circuit. 

Second. But the one all-persuasive reason to my mind is that the judges of 
the United States Circuit Court of Appeals for the eighth circuit are familiar 
with conditions in Oklahoma, particularly the Indian Territory part of Okla- 
homa, and are far more competent on that account to adjudge cases from this 
State than judges appointed from Arkansas, Tennessee, northern Alabama, or. 
for that matter, Oklahoma itself. The eighth circuit had appellate jurisdictian 
prior to statehood over all Oklahoma Territory and Indian Territory cases, and 
in so far as Indian Territory was concerned it was the court of last resort. No 
appeal, prior to statehood, could be taken from the eighth circuit court of 
appeals to the Supreme Court of the United States in a case arising in the 
Indian Territory. See Laurel Oil Co. r. Morrison (212 U. S., 291). You know 
the peculiar character of our litigation involving Indian affairs. The judges of 
the eighth circuit court of appeals, and I am frank to say that I believe Judge 
Sanborn has no superior in the United States, are familiar with our titles and 
are familiar with conditions and the character of litigation. It would be un- 
rej\sonable to expect the Supreme Court of North Carolina to be as well quali- 
fied to pass on cases appealed from the trial court of Texas as the Supreme 
Court of Texas. Local conditions must be taken Into consideration. Local 
laws must be considered. 

Tennessee, Arkansas, and Olslahoma, with northern Alabama, are not geo- 
graphically suitable for one circuit. If a new circuit must be organized, then it 
would appear to me that Oklahoma, Kansas, ^Missouri, and Arkansas might make 
a very good circuit, but I would not favor that. If the tenth circuit is created, 
then more than likely the court would hold sessions at Nashville or Memphis in 
Tennessee, Little Rock in Arkansas, and Oklahoma City. Nevertheless, Okla- 
homa cases would be assigned for trial at the other two points, and we would 
much prefer to try our cases at St. Louis or St. Paul than to go to Memphis or 
Little Rock. But my main objection is that the proposed tenth circuit is a 
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misfit. We would have new and untried men on the bench wholly unfamiliar 
with the peculiar conditions In Oklahoma. I have no hesitancy In saying that 
the members of the Supreme Court of Oklahoma who did not practice In the 
Indian Territory part of the State before going upon the bench are ilo better 
qualified to pass on cases arising in the Indian Territory part of the State than 
some lawyer In New Mexico. 

It takes a long time to become familiar with these Indian questions, and 
judges of the Eighth Circuit Court of Appeals have had an experience of over 
20 years In litigation arising In the Indian Territory. They are familiar with 
the various agreements and acts of Congress pertaining to the affairs of the 
Five Civilized Tribes and are Incomparably better qualified to adjudge cases 
arising In the Indian Territory part of Oklahoma than lawyers and judges In 
Oklahoma residing In the Oklahoma Territory part of the State. In fact, Judge 
Dunn, when a member of the supreme court, told me that he did not feel quali- 
fied to sit In an Indian case, and that he had great difficulty In understanding 
such cases because they Involved such a various number of acts of Congress 
with which he was wholly unfamiliar while In the practice. His condition Is 
the same as others in that part of Oklahoma. 

I know that the proposed tenth circuit is being favored by a great many 
lawyers in Oklahoma, some of whom no doubt aspire to the bench. I do not 
care anything about that. Personal ambition ought not to have anj' influence 
on this question. I do not know your attitude on this matter, but I do know 
that you will give the bill serious consideration and make up your mind boldly 
and frankly. With best wishes and highest regards, I remain, 
Yours, most respectfully, 

Geo. S. Ramsey. 
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Committee on the Judiciary, 

House of Representath'es, 
Saturday, February 26 y 1916. 

The committee met at 10.30 o'clock a. m., Hon. Edwin Y. Webb (chairman) 
presiding. 

The Chairman. The committee has met this morning to hear some gentlemen 
in reference to H. R. 239, introduced by Mr. McKellar, which is a bill to estab- 
lish a new judicial circuit of the United States with a circuit court of appeals, 
hereafter to be called the tenth circuit. Mr. McKellar Is here, and also Judge 
Burch, and we will be glad to hear first from Mr. McKellar. 

STATEMENT OF HON. K. D. M'KEIXAR, A REPRESENTATIVE IN CONGRESS FROM THE 

STATE OF TENNESSEE. 

Mr. McKellar. Mr. Chairman, I simply want to make this preliminary state- 
ment. This bill was drawn by a committee of lawyers in the city of Mempliis 
some two years ago, and the prime reason for drawing such a bill was the then 
fact and the fact as it exists to-day that cases that are appealed are usually 
not heard for a period of time somewhere between 18 months and 2 years after 
they are tried in the local courts. 

The State of Tennessee belongs to the sixth circuit, and the business of that 
circuit is far behind. The northern district of Alabama and the northern dis- 
trict of Mississippi belong to the fifth circuit, and the business of that circuit 
is behind, although not to such a great extent. The States of Arkansas and 
Oklahoma belong to the eighth circuit, which has two cities where appeals are 
heard, St. Paul and St. Louis, and that circuit is even further behind. 

The bill as originally drawn did not include the State of Oklahoma, but since 
it was drawn I have mentioned the matter to various Congressmen from Okla- 
homa, and they rather thought the bill should include the State of Oklahoma, 
and an amendment was drawn by the subcommittee, as I understand it, adding 
Oklahoma to the proposed new circuit. We believe it would be manifestly to 
the best interests of the people of that judicial circuit to have a court where 
they would have speedy justice. 
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One reason for selecting the city of Memphis as the location for the new 
court, and a very good reason, to my mind, was because I come from there, ; but 
aside from that fact all the territory included in this proposed new judicial 
circuit is peculiarly Memphis territory. Memphis is a railroad center, and be- 
cause, of the many railroads running into that city it can be reached from any- 
where within the territory of the proposed new circuit by a night's journey 
from any part of the proposed new district. 

With all its splendid railroad facilities the city of Memphis would be the cen- 
ter of the new circuit, and the fact that a great deal of the business in that 
territory now comes from Memphis is, I think, a very good reason why that 
city should be the location of the proposed new circuit court of appeals. 

I am not going any further into the reasons for establishing the new circuit, 
but with this general statement I am going to ask Judge Burch to explaii) to 
the committee more fully why we want this new circuit. I want to say that 
Judge Burch happened to be in AVashington to argue a case before the Supreme 
Court of the United States, and I caught him on the fly, as it were, and have 
brought him forward to speak to you gentlemen In regard to this bill this 
morning. 

The Chaibman. We will be very glad to hear Judge Burch' at this time, 

STATEMENT OF CHARLES NEWELL BURCH, ESQ., OF MEMPHIS, TENN. 

Mr. Burch. Mr. Chairman and geutlemena of the committee, if you will look 
at the map you will find that the city of Memphis, where I live, is located at 
the junction of the fifth, sixth, and the eighth circuits. In other words, the 
city of Memphis is in the sixth circuit ,ls within 1 mile of the eighth circuit, 
and it is just across the Mississippi Klver, within 10 miles of the fifth circuit, so 
that we think that from a geographical standpoint It is the logical place for 
the location of a court which will serve the territory adjacent to the fifth, the 
sixth, and the eighth circuits. 

Quite a good deal of my business is in the Federal courts. I happen to have 
as my principal clients the Illinois Central Railroad and the Yazoo & Missis- 
sippi Valley Railroad Co., and they both have a great deal of business in the 
Federal courts, and I have to go frequently to the circuit court of appeals 
located at Cincinnati, which is a distance of over 500 miles from the city of 
Memphis. 

I should say right here, Mr. Chairman, we are not complaining at all of the 
judges in our circuit court of appeals of the sixth circuit. They are gentle- 
men of high sanding and character, and the members of the bar of the State 
of Tennessee are all very fond of them. It is just a question of disposing of 
our business promptly. That court is now doing as much as any court can do, 
but the business of the court is exceedingly heavy. The same thing is true of 
the eighth circuit, which Is the largest circuit, geographically, in the United 
States, extending from Canada to Louisiana and from the Rocky Mountains 
to the Mississippi River. 

The fifth circuit is also a very large circuit, extending from the Atlantic 
seaboard, from the State of Georgia on the east, to New Mexico on the west. 
In other words, It includes the States of Georgia, Florida, Alabama, Mississippi, 
Lroulsiana, and Texas. So that it is an enormous circuit. 

The members of the Memphis bar stand as a unit in regard to this bill, and 
a.s our Congressman, Mr. McKellar, has just stated, a committee of the Mem- 
phis bar prepared the bill some time ago, and learning that I was coming here 
on other business the members of the Memphis bar requested that I appear 
before this committee and state the views of the members of the Memphis bar 
to the committee. So that I appear before you this morning in behalf of the 
members of the Memphis bar. Incidentally I may say that I happen this year 
to be the president of the Tennessee State Bar Association, but I am appearing 
here to-day only for the Memphis bar, as this is a matter that has not been 
before the Tennessee State Bar Association for action. The bar association 
of each city will take action on it individually, and some time later you will 
hear from the other bar associations of the State. 

The strongest argiunent which 1 think can be made in support of the con- 
tention for the creation of a new circuit court of appeals out of the fifth, the 
sixth, and the eighth circuits is found in the figures in the report of the At- 
torney General. I would like to give you a few figures in regard to the 
number of cases pending in the courts of appeals of the various circuits. 
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The number of cases pending In the court of appeals of the sixth circuit on 
June 30, 1914, was 164. In the eighth circuit there were 248 cases pending. 
In the fifth circuit there were 98 pending. That maljes a total of 510 cases 
pending. In the first circuit there were 54 cases pending. In the second cir- 
cuit there were 119. In the third circuit there were 36. In the fourth cir- 
cuit there were 58. In the seventh circuit there were 92. In the ninth cir- 
cuit there were 92. That makes a total of 451 cases in all the other circuits 
combined outside of the fifth, the sixth, and the eighth circuits. In other 
words, there were more cases pending in those three circuits than in all the 
other circuits combined. 

The Chairman. Did you mention the second circuit? 

Mr. BuRCH. Yes ; there were 119 cases pending in the second circuit. In the 
first circuit there were 54 cases pending; in the second circuit, 119; in the 
third circuit there were 36 ; in the fourth circuit tliere were 58 ;' in the seventh 
circuit there were 92 ; and in the ninth circuit there were 92, making a total in 
all the other circuits outside of these three circuits of 451, as against 510 cases 
pending in the fifth, sixth, and the eighth circuits. 

Mr. Igoe. How many cases were there pending in the fifth circuit? 

Mr. BuRCH. There were 98 cases pending in the fifth circuit. 

Mr. Gard. What is the reason for the accumulation of cases in these various 
circuits? 

Mr. BuRCH. The volume of business is the only explanation of It. I know 
that in our circuit court of appeals in the sixth circuit, which embraces the 
States of Michigan, Ohio, Kentucky, and Tennessee, that the members of that 
court are exceedingly industrious, and they are constantly at work, but that 
court has had before it some very heavy and difficult and very important liti- 
gation. That court is in session trying cases every month in the year, with the 
exception of the months of August and September. 

Mr. Gard. They sit most of the time at Cincinnati and Detroit, do they not? 

Mr. BuRCH. They sit at Cincinnati almost entirely. The court occasionally, 
every few years, goes to Detroit, and has once during the history of the court 
held its session in Memphis. Cincinnati is the regular place of sitting of the 
court, and I should say that 95 per cent of all the business of the court is 
transacted there. 

The Chairman. I see from the same report of the Attorney General, to which 
you referred, that there were four other circuits that had more cases docketed 
in 1915 than the sixth circuit, and that this circuit disposed of fewer cases 
than three or four other circuits. 

Mr. BuRCH. That is shown in the report of the Attorney General you have 
before you? 

The Chairman. That is correct. 

Mr. Btjrch. Of course, one court may dispose of 100 cases and another court 
may dispose of only 50 cases, but as to which court is doing more work de- 
pends on the character of the litigation. Our State court of appeals disposes 
of a great many more cases than are shown there to be disposed of by many of 
the circuit courts, but a great many of the cases are simply cases which go 
up for purposes of delay and they are dismissed on a mere motion. As a gen- 
eral rule, no case goes up to a circuit court of appeals of the United States 
unless they go up for real argument. 

The Chairman. But the number of cases docketed during a single year in 
a circuit court will be a fair Indication of the amount of work they have 
to do? 

Mr. Burch. Yes. 

The Chairman. During the year 1915 the second circuit had 320 cases 
docketed. 

Mr. Burch. Yes. 

The Chairman. The third circuit had 129 cases docketed, the fifth circuit 
had 126 cases docketed, the sixth circuit had 142 cases docketed, the seventli 
circuit had 142 cases docketed, the ninth circuit had 178 cases docketed, and 
the eighth circuit had 266 cases docketed. 

Mr. Burch. The second circuit, which had the largest number of cases 
docketed In that year comprises the States of New York, Vermont, and Con- 
necticut, and my recollection Is that there are more circuit judges in that par- 
ticular circuit than in any other. 

The Chairman. They have four circuit judges in tvvo or three of the 
circuits. 

^fr ttM««x, w^ * -'^ three circuit judges in our sixth circuit. 
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Mr. Gard. Does this bill carry with it a provision simply for the creation of 
i\ court of appeals or does it carry with it a provision for the creation of district 
courts also? 

Mr. BiTRCH. It carries with it a provision for the creation of a court of 
appeals only. The bill provides for the appointment of three circuit judges 
by the President, or the transfer by the President of judges from any other 
circuit included witliin the territory embraced in the proposed new circuit. 

Mr. Taggart. Would this bill limit the President to selecting these judges 
from the class named, or may he select any United States judge? 

Mr. BuRCH. He could appoint a district judge; he could appoint a member 
of the bar from any of the territory embraced in the bill. That would be left 
to the discretion of the President. It is the same as in any other circuit. That 
is, the President is prohibiteil from appointing a circuit judge who lives outside 
the circuit. I know that is true to-day. 

Mr. Igoe. It says each circuit judge shall reside in tlie circuit, so that, as 
it seems to me, a judge might be appointed from any part of the country and 
go to that circuit and reside there. 

Mr. BuRCH. Yes; that is correct. I take it, however, that in the territory 
embraced within that circuit there would be found either three United States 
<listrict judges or three members of the bar who would be considered as being 
qualified to sit on that court. 

In that connection I may say that I am not appearing here having any 
person In mind for appointment as a United States circuit judge. We have not 
even discussed that matter. The only matter in connection with this subject 
which we have had under consideration is the creation of this new court, in 
order that we may have a more expeditious dispatch of our business. 

We are not complaining of our circuit judges at Cincinnati. In fact, the 
relations between the members of the bar and the judges of the circuit court 
of appeals is extremely friendly and cordial. We consider them our personal 
friends, and we have frequently invited them to come to our city of Memphis. 
I have taken occasion, as president of our bar association, to invite the presiding 
judge of the circuit court of appeals to come to Memphis and deliver the annual 
address to our bar association. The members of that court were doing good 
and conscientious work, and when a lawyer appears before that court he gets 
an extremely fair and. painstaking hearing, and the cases and records are 
thoroughly examined and the opinions of the court carefully prepared, but 
the character of the litigation which the court has had before it has been 
such that the court has not been able to dispose of it as expeditiously as it 
ought to be disi)osed of. You know it is as much a denial of justice not to 
have your case decided promptly as it is to have it decided wrong. 

The members of the Memphis bar are extremely Interested in this matter, 
and we believe the condition of business in the circuits I have referred to 
justifies the creation of this new court, and we also believe that the city .of 
Memphis, b<?ing at the junction point of the three circuits. Is the logical place 
for holding that court, and we believe that the location of the court at Mem- 
phis is eminently justified by (he further fact that it Is tlie gateway from the 
West to the East, and Is served by 10 railway systems^ so that any point in the 
proposed new circuit is within very easy reach of Memphis, in fact, can be 
reached in a night's journey, so that it would not be inconvenient to those who 
are situated even at a point in the proposed new circuit most remote from 
the city of Memphis. 

Mr. Igoe. Would that be true if Oklahoma should be put in this new circuit? 

Mr. BuRCH. Yes ; we have excellent railroad connections from Oklahoma over 
the Rock Island system by way of Little Rock. 

Mr, Gard. Who is on the bench of the circuit court of appeals In the sixth 
circuit now besides Judge Warrington and Judge Nappin? 

Mr. BuRCH. Judge Warrington, Judge Nappin, and Judge Dennlson are the 
judges in the sixth circuit. Judge Dennlson and Judge Nappin are from 
Grand Rapids, Mich., and Judge Warrington is from Cincinnati. We formerly 
had (m the bench of the sixth circuit the late Mr. Justice Lurton, who after- 
wards became an Associate Justice of the United States Supreme Court. 

If there are any questions any member of the committee desire to ask me 
I will be glad to answer them. I am just here to-day by accident, but I take 
pleasure in stating the views of the members of the Memphis bar, and aU»'* 
what I believe to be the views of a large majority of the members of " 
Arkansas bar. I know that I have stated the views of the members of 
bar of Arkansas locateil just across the Mississippi River from Memphis. 
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The number of cases pending in the court of api)eals of the sixth i\^^ 
June 30, 1914, was 164. In the eighth circuit there were 248 cases ' 
In the fifth circuit there were 98 pending. That makes a total of l . , 
pending. In the first circuit there were 54 cases pending. In the sc ,. 
cuit there were 119. In the third circuit there were 36. In the fe *!/. ,.., v* 
cuit there were 58. In the seventh circuit there were 92. In the \^' ^ ^ 
cuit there were 92. That makes a total of 451 cases in all the otbei*^'" , ,^^. ,, 
combined outside of the fifth, the sixth, and the eighth circuits. .., . 1 

words, there were more cases pending in those three circuits than Ij""*^*^//, 
other circuits combined. '■'*'*,n. 

The Chairman. Did you mention the second circuit? '^^'^u! v 

Mr. BuBCH. Yes ; there were 119 cases pending in the second circuit. * ' ' ' 
first circuit there were 54 cases pending; in the second circuit, lid *"- •' ' 
third circuit there were 36; in the fourth circuit there were 58;' in the "' ■ "^ 
circuit there were 92; and in the ninth circuit there were 92, making 4 .• . :* "^ 
all the other circuits outside of these three circuits of 451, as against Sr '- ^z 
pending in the fifth, sixth, and the eighth circuits. • .^r^ 

Mr. Igoe. How many cases were there pending in the fifth circuit? '^'. 1 
Mr. BuBCH. There were 98 cases pending in the fifth circuit. ."t^v >^" 

Mr. Gabd. What is the reason for the accumulation of cases in these • -it*'^ ^y\ ^V 
circuits? m. 

Mr. BuRCH. The volume of business is the only explanation of it. «:a ^w \\»i 
that in our circuit court of appeals in the sixth circuit, which embri tL^^^t «< w 
States of Michigan, Ohio, Kentucky, and Tennessee, that the members ," TV* ^o 
court are exceedingly industrious, and they are constantly at work, b .»^ ..vv.^\.v v 
court has had before it some very heavy and difficult and very iraporti . > .ii,,^ v^ 
gation. That court is in session trying cases every month in the year, v ^^i,- i,f ,>\\v 
exception of the months of August and September. v>ii\*»ts kA 

Mr. Gabd. They sit most of the time at Cincinnati and Detroit, do tU f-,ova\\' • 
Mr. BuRCH. They sit at Cincinnati almost entirely. The court occasi.^i^^»j^^(y 
every few years, goes to Detroit, and has once during the history of th i<^,f^^^^(^., 
held its session in Memphis. Cincinnati is the regular place of sitting? ,i:t,)t.«rtv 
court, and I should say that 95 per cent of all the business of the C .^/,.^^*\«,^^ 
transacted there. .-^ ^^^^ ^ 

The Chaibman. I see from the same report of the Attorney General, tOj^,\L^^^^^ 
you referred, that there were four other circuits that had more cases 6t ^ ^^ ^ 
in 1915 than the sixth circuit, and that this circuit disposed of ^^^^''^Jl s,. \^^^g^^^.^, 
than three or four other circuits. '^\^^ . 

Mr. BuRCH. That is shown in the report of the Attorney General yot.^^'j* ^^ 
before you? . -%Ur<ni 

The Chairman. That is correct. ttVM«i 

Mr. BuRCH. Of course, one court may dispose of 100 cases and another <^ j}^. 
may dispose of only 50 cases, but as to which court is doing more wd^^i,,,^ \^\ 
pends on the character of the litigation. Our State court of appeals (U.^uw \ 
of a great many more cases than are shown there to be disposed of by mf. f, ' ^^^ 
the circuit courts, but a great many of the cases are simply cases wlii^ ijl:3 
up for purposes of delay and they are dismissed on a mere motion. As I ,;; ^m^ -y 
eral rule, no case goes up to a circuit court of appeals of the United \\^^wl i^; 
unless they go up for real argument. ijlit'A^" 

The Chairman. But the number of cases docketed during a single y4u^4 .? ^ 
a circuit court will be a fair indication of the amount of work thesiwrvv- 
to do*? vm^\^. 
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Mr. BuBCH. Yes. 

The Chaibman. During the year 1915 the second circuit had 320 ,,.,1 

docketed. Iwl.'?'' 

Mr. BuBCH. Yes. \ ^ J\^ ^' 

The Chairman. The third circuit had 129 cases docketed, the fifth A\^ V^ 



had 126 cases docketed, the sixth circuit had 142 cases docketed, the se|t\^"^ 
circuit had 142 cases docketed, the ninth circuit had 178 cases docketei^;^^^ ;!: 
the eighth circuit had 266 cases docketed. " WoV 

Mr. BuRCH. The second circuit, which had the hirgest number of * 
docketed in that year comprises the States of New York, Vermont, and 
necticut, and my recollection is that there are more circuit judges in that! 
ticular circuit than in any other. Am"stn 

The Chairman. They have four circuit judges in two or three 
circull 
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^m.Rnrn. Ir t-arrles with It « |>rovl«lnn for the crciitinn of a tourt o( 
Kiii 'inl}-. The bill provlcles for the appotntnieiit of three circuit Judges 
■ir ITrsiilfnt. itr the transfer by the PreMldent, of judj-t^ from niiy other 
^■t lorinded tvtlhin tlie territory eitihriicetl In the prnjioKeil new circuit. 
KlTumait. Would this bill limit the Prexliletit to !H>le<-tlntc the^e Judfies 
rft-dasi luimecl. or may he select any United Statf^ Jiidce? 
"twh. He eou)<] api>o1nt a dlBtrlcl Jiidce ; he could aiipoint n nieiiilier 
ir frtim «uy <if the territory einhrticed in the 1)111. That would be left 
► s'srttlrto of the President, It Is the same hm In nny other circuit. That 
k I'rtrdilent Is pn>htblte<l from appotntlnK ii circuit Judee who lives outside 
~ It. I know thtit Is true lo-ilay. 

HE. It sHys Mich circuit Judge Rhnll reside in the cirnilt. so that, as 
to Die, a Ju<lRe tnteht be appointed fnun any imrt of the country and 
1 circuit and reside there. 
r. RcBf H. Yes; that Is correct. I lake it. however, that Ih the territory 
rr-J within that circuit there would he found either three IJidteii States 
'', judees or three ineitihers of flie hiir who would be considered ns being 
ill !■! sit on Ihnt court. 

!t;it iimn«ctloii I riny say that I am not iippeiirlnK here havlntr any 
1 in mlwl for appointment as a United States <-ircult ]u<lKe. We have not 
■trussed that matter. The only mailer In counoctlim with this subject 
I "1' have hn<l iinder consldfratlon Is the creation of this new court. In 
Miiiii we may tiave a more expeditious dispatch of our business. 
"V not pomplalninK of our circuit judees at Cincinnati. In fact, the 
I- between tlie menilwrs of the bar and the judges of the circuit court 
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The number of cases pending in the court of appeals of the sixth ^, , . . •- ' 
June 30, 1914, was 164. In the eighth circuit there were 248 casei 
In the fifth circuit there were 98 pending. That malses a total of .^.. . , 
pending. In the first circuit there were 54 cases pending. In the » \ .,^ . 
cuit there were 119. In the third circuit there were 36. In the U*^ , .\v i" 
cuit there were 58. In the seventh circuit there were 92. In the *' '^.' ^,.*. - 
cuit there were 92. That makes a total of 451 cases in all the oth^"^ ' /,* ^^ ^ 
combined outside of the fifth, the sixth, and the eighth circuits. '- "\ , " 
words, there were more cases pending in those three circuits than |' ?*'^'' -^ 
other circuits combined. ' ' ' ^ *", ,| 

The Chairman. Did you mention the second circuit? *"^"''\*[^ ,, 

Mr. BuBCH. Yes ; there were 119 cases pending in the second circuH* '/ ^' •*" ' j 
first circuit there were 54 cases pending; in the second circuit, 111***'- V** 
third circuit there were 36; in the fourth circuit there were 58;' in tli> ''i^ ';^; '> 
circuit there were 92 ; and In the ninth circuit there were 92, making t " ■' ''''-^ ' 
all the other circuits outside of these three circuits of 451, as against it"'"*^ Vj*'^ 
pending In the fifth, sixth, and the eighth circuits. *-'Mf. 

Mr. Igoe. How many cases were there pending in the fifth circuit? *'^»rT»^< ^ 
Mr. Btjrch. There were 98 cases pending In the fifth circuit. ' i\Vr»* ^^« 

Mr. Gabd. What Is the reason for the accumulation of cases In thest .Ul••^ "i tl 
circuits? :n. 

Mr. BuRCH. The volume of business is the only explanation of It. -z) <v< ^V 

that In our circuit court of appeals In the sixth circuit, which embr irj^^.t .i- .. 

States of Michigan, Ohio, Kentucky, and Tennessee, that the membert :-: T\v« »* 

court are exceedingly Industrious, and they are constantly at work, ) ,» . „nx\.v \ 

court has had before It some very heavy and difficult and very Imporl - , .l^^^^' ^^ 

gatlon. That court Is in session trying cases every month In the year, ♦ : v,: \\\ \^\\\ 

exception of the months of August and September. >v^vts t»t 

Mr. Gard. They sit most of the time at Cincinnati and Detroit, do tl 7=^.i\,\\- 

Mr. BuRCH. They sit at Cincinnati almost entirely. The court occai ih^^vwU 

every few years, goes to Detroit, and has once during the history of ti i^^mViii- 

held its session In Memphis. Cincinnati is the regular place of sittiu| ^^^t «»! auv 

court, and I should say that 95 per cent of all the business of the i »v{,r\;\t\,ni 

transacted there. > ^^ J^,^ ^^ 

The Chairman. I see from the same report of the Attorney General, b unj nj^\^^^t 

you referred, that there were four other circuits that had more cases , ^^^\ ^^\ 

In 1915 than the sixth circuit, and that this circuit disposed of fewij y y^^-^^.^^y 

than three or four other circuits. . i^^ ' . 

Mr. BuRCH. That Is shown in the report of the Attorney General yd^i ,|^ v 

before you? . .^]^ 

The Chairman. That Is correct. ' '\w\w 

Mr. Burch. Of course, one court may dispose of 100 cases and anothcj v (.(.^.v., 

may dispose of only 50 cases, but as to which court Is doing more ^4>i\ ot l 

pends on the character of the litigation. Our State court of appeals q ^\\(, \ 

of a great many more cases than are shown there to be disposed of by li „,^^ .^ 

the circuit courts, but a great many of the cases are simply cases wll j^^^ji^ 

up for purposes of delay and they are dismissed on a mere motion. Asj ^ j,^. . ^ 

eral rule, no case goes up to a circuit court of appeals of the United ' ^ 

unless they go up for real argument. 

The Chairman. But the number of cases docketed during a single 
a circuit court will be a fair Indication of the amount of work thc-^ ,,q^^. 

Mr. Btjrch. Yes. t ^j^. " 

The Chairman. During the year 1915 the Kecond circuit had 320j.,rj,^ '^' 
docketed. li:W\s 

Mr. Burch. Yes. j -MiW 

The Chairman. The third circuit had 129 cases docketed, the fifth ii-\Jy 
had 126 cases docketed, the sixth circuit had 142 cases docketed, the s4 v|^ J ] 
circuit had 142 cases docketed, the ninth circuit had 178 cases docketed^ ^,^ 
the eighth circuit had 266 cases docketed. i W(!\^ 

Mr. Burch. The second circuit, which had the largest number of IrtQt, ^^J 
docketed In that year comprises the States of New York, Vermont, an«-lT^^ 
nectlcut, and my recollection Is that there are more circuit judges in thia^^^ 1^ 
ticular circuit than In any other. jii ^^ 

The Chairman. They have four circuit judges in two or three «t*\\e\c 
circiU||^M|| i\^at 

^, _•_ ^Y^Yee circuit judges In our sixth circuit. V^htvs 
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IfliTTK. It cnrri*^K wltli It a provlnlon for ttie crcntlon of a omrt of 
Ibruir. The bill provlileB for the appiilntment of three eircult juilges 
tftwltoii, rir th^ transfer hy the President of iiiilim* from any other 
M flrfiuJeil Tvltliin the territory eitibriiretl In the |)ri»|>imeil new circuit. 
j^rituurr. Would this bill limit tlie I'renldent m Helectlnit these Judfiea 
.(a«< naine<l, or may he neleet any United Stiites Jnd^e? 
SKH. He couI<l appoint a district jiidRe; he conld appoint ii member 
r fmm auy «»r ihe territory emhraced In the bill. That woiilil be left 
^.ftsTrtiiw rtf the Presttdent, It Is the same as In any other clrcnlt. That 
tlilent in prtjhlblted fr(im aiipolntlne a clrcnll Judse who lives outside 

I ktiow that Is true lo^lay. 
:- ll sjiys each clrcnlt JurtRe shall reside In Ilie circuit, so that, as 
' nie, a Jutlee tiilKht be iipjiolnteil from any part of the country and 

■ Ihat circuit and reside there. 

■ It-.tcH. Y«*: that is correc-t. I take it, however, that in the territory 
T(wl iritliin tliiit lircuit there would be fouml either three United States 

B Jndees or tlirtre members of the bar who would be considered as being 
IM ti. rit on tliat court. 
■tltit niiineetloH 1 may «By that I am not appearing here having any 
n mlml for apiHiintiiient as a I'nited States circuit Judfte. We have not 
k'ussert thiit matter. The only matter in eciiinectlon with this subject 
i*r luive hart under tonsUleratlon Is the creation of this new court, in 
Rtiii we niny have a more expe<lltlouB dispatch of our business, 
Bnrp not complaining of our circuit ]udE«* at Cincinnati. In fact, the 
■-* between tlie members of the bar and the judges of the eircult court 
ul" is extremely friendly and cordial. We consider them our personal 
>. ind we have frequently invited then) to come to our city of Memphis, 
'tsten occasion, as president of our bar association, to invite the presiding 
"t the circuit court of appeals to come to Memphis and deliver the annual 
K til onr \>ar association. The members of that court were doln^ good 
►o-^-lentifius work, and whon a lawyer npi^enrs before that court he gets 
Itwnely fair and, painstaking hearing, and the coses and records are 
Bill)" exninined and the opinions of the court carefully prepared, but 
^•rarter of the litigation which the court has had before It has been 
'hat the court has not been able to dispose of it as expeditiously as it 
"" be <!ispose<l of. You know it is as much a denial of justice not to 
ur «ise'<Ieclded promptly as it is to have it decided wrong. 
( tnWQbers of the Memphis bar are extremely Interested in this matter, 
Did '' believe the condition of business In the circuits I have referred to 
fl, N the creation of this new court, and we also believe that the city .of 
hV*. iHiiuK at the junction point of the three circuits, is the logical place 
*linj that court, and we believe that the location of the court at Mem- 
"eniinently Justifle*! hy the further fact that it is the gateway from the 
1" the KnKt, and is served hy 10 railway systems, so that any point In the 
!,[, M new circuit Is within very easy reach of Memphis. In fact, can be 
W ll! a nlfCht's Jpuiuey, so thfit it would not he Inconvenient to those who 
hUBteU even at a point In the proposed new circuit most remote from 
^ at Memphis. 
IwE, Would that he true if O 
BracH. Yes : we have exceller 
„. ■ ^k Island system by way of 
^.(Rn. Who Is on the bench c 
I now besides Judge Warringti 
a. .lodge Warrington, Ji 
he slith circuit. .ludg 
IRnpids, Mich., and Judge Ws 
Ji the bench of the sixth circii 
t became an Associate Justice 
lliere are any questions any n 
I be glad to answer them. I a 
'' VK In stating the views of th 
: 1 believe to be the views of 
""' IDsBS bar. I linow that I have 
If .Arkansas located Just across 
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The nuiul>er of cases pending Id the court of appeals of the sixth elm ." 
June 30, 1914, was 164. In the eighth circuit there were 248 cases pei ' '"" 
In the fifth clrcnlt there were 98 pending. That makes & total of 510 , . 
pending. In the first elrcnlt there were 54 cases pending. In the seen* *''■', ' 
cult there were 119. In the third circuit there were 36. In the fourt """'7 
cult there were 58, In the seventh clrcoit there were 92. In the nlnt ■ "''•'■ 
cult there were 92. That makes a total of 451 cases in all the other d -'-fi 
combined outside of the fifth, the sixth, and the eighth circuits. In -' ''■■ 
words, there were more cases pending in those three circuits than lu ri' ■'''"' '' 
other circuits combined. ■;'•''■' 

The Chairman. Did you mention the second circuit? 'ir vn 

Mr. BtmcH. Tes; there were 119 cases pending In the second circuit. ' ''■— ■■! 
first circuit there were 54 cases pending; In the second circuit, 119! ' ""H 
third circuit there were 86; in the fourth circuit there were 58; In the m l; ■ ir 
circuit there were 92; and in the ninth circuit there were 92, making n n ^i. ir.i 
all the other circuits outside of these three circuits of 451, as agtilost ^i -mvi\< 
pending In the fifth, sixth, and the eighth circuits. mii)p i 

Mr. looE. How many cases were there pending In the fifth circuit? 'r ;•■ n 

Mr. BUECH. There were 98 cases pending In the fifth circuit. .■ in-nt 

Mr. Gabd. What Is the reason for the accumulation of cases in these i -*i!n^i,t 
circuits? ■ ,i;' (iian 

Mr. BuDCH. The volume of business is the only explanation of it. If ] w>y 
that In our circuit court of appeals in the sixth circuit, which embraj,! .Aimw 
States of Michigan, Ohio. Kentucky, and Tennessee, that the meratjer* ] luii^r 
court are exceedingly Industrious, and they are constantly at work. b(i,,ipf',, 
court has had t)efore It some verj' heavy and difficult and very iniporM' bi> a y 
gatlon. That court Is in session trying cases every month In the year, w nhM- 
exception of the months of August and September. ' 

Mr. Gard. They sit most of the time at Cincinnati and Detroit, do ttd 

Mr. BrncH. They sit at Cincinnati almost entirely. The court occa 
every few years, goes to Detroit, and has once during the history of t _ ., ^^ 
held Its session in Memphis. Cinclnnntl Is the regular place of sittfnC i,,,,. 
court, and I should say that 95 per cent of all the business of the 4 .: i,„ 
transacted there. ' \,..i. 

The Chairman. I see from the same report of the Attorney General. '. 
you referred, that there were four other circuits that had more cases <i 
In 1915 than the sixth circuit, and that this circuit disposed of fewii .(^ .. 
than three or four other circuits. | -^-| v,,, . 

Mr. BxmcM. That Is shown in the M^wrt oC the Attorney General yi.^, f ' 
before you? . ' . '- ■ 

The Chairman. That Is correct. 

Mr. BuECH. Of course, one court may dispose of 100 caw 
may dispose of only 50 cases, but as to which court Is doing more i 
pends on the character of the litigation. Our State court of appeal!? | 
of a great many more cases than are shown there to be disposed of by i 
the circuit courts, but a great many of the cases are simply cases ' 
up for purposes of delay and they are dismissed on a mere motion. J 
eral rule, no case goes up to a circuit court of appeals of the United 
unless they go up for real argument. ' 

The Chaibman. But the number of cases docketed during a single (-,' 
a circuit court will be a fair Indication of the amount of work i " ' 
to do? 

Mr. BuRCH. Tes. 

The Chairman. During the year 1915 the second cliTiiit bad 
docketed. 

Mr. Btwch. Yes. ,:, - , 

The Chairman. The third circuit had 129 c.ises docketed, the fiftl t'7 ^n. 
had 126 cases docketed, llie sixth circuit had 142 cases docketed. thoT, ""^^ \ 
circuit had 142 cases docketed, the ninth circuit had ITS cases dockA i,?*'» 
the eighth circuit had 266 cases docketed. J-nTh ''■■ 

Mr. BURCH. The second Circuit, which hod the largest number j. ^ T ■ 
docketed In that year comprises the States of New York, Vermont, 4" . ■^>** 






nectlcut. and my recollection is that there are more circuit judges in 1 
tlcular circuit than In any other. 
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tUr. BntcH. It carries with It a provlwlon for the creation of a court ot 
fn "oly. The blU provides for the appointment of three circuit judges 
p Preal(l«Dr. or the transfer hy the President of judges from any other 
It ineltuletl within the territory enibriii^i] in the proposed new circuit. 
r. TiGOABT. Would this bill limit the President to aetectinjc these judges 
k tbi- clni's named, or may he select any United States Judge? 
'r. BrscH. He could appoint a district Judge ; he could appoint a member 
like luir from nuy of the territory emhrnce<l In the bill. That would be left 
" r ilfwrethin of the President. It is the same ns In any other circuit. That 
tt PrexIdenI I.* prohibited from appointing a circuit Judge who lives outside 
ilTimlt. I know that U true loHlay. 

It. \aac. It (MiyB each circuit Judge shall reside In tlie circuit, so that, as 
10 me, a Judge might be appointed fmm any port of the country and 
,t circuit and reside there, 
r Br«cH. Yes ; thot Is correct. I lake It. however, that in the territory 
nml witliin that cireidt there would be found either three United States 
rtrt Judges or three members of the bar who would be considered as l>elng 
lEnl to sit on that court. 

; ili:it i-oiinectloii I may say that I am not appearing here having any 
w iu mind for appointment as a United States circuit Judge. We have not 
iw-usHcrl tlint matter. The only mslter in connection with this subject 
HP have had under consideration Is the creation of this new court. In 
itint we tufly have a more expeditious dispatch of our business, 
are not complaining of our circuit Judges at Cincinnati. In fact, the 
hni* between the members of the bar and the judges of the circuit court 
i extremely friendly and cordial. We consider them our persona! 
it. nnrt we have frequently Invited them to come to our city of Memphis. 
»tnken ocenslon, as president of our bar association, to invite the presiding 
iof the circuit court of appeals to come to Memphis and deliver the annual 
• bar association. The members of that court were doing good 
onscienHous work, and when a lawyer appears before that court he gets 
,.. Stpmely fair and, painstaking bearing, and the cases and records are 
Khly esfltnlneil and the opinions of the court carefully prepared, but 
', bracter of the litigation which the court has had before It has been 
that the court has not been able to dispose of It as expeditiously as it 
(n he (IlBposed of. You know It Is as much a denial of justice not to 
loir case decided promptly ns it is to have It decided wrong. 
Gii-mher^ of the Memphis bar are extremely Interested in this matter, 
r lielieve the condition of business in the circuits I have referred to 
M the creation of this new court, and we also believe that the city .of 
lis. Ih.'Iiik ^t the junction point of the three circuits. Is the logical place 
Wing that court, and we believe that the location of the court at Mem- 
iwiiinefitly justified by the further fact that It Is the gateway from the 
« Ih^ Kast, and is served by 10 railway systems, so that any point In the 
,' circuit is within very easy reach of Memphis, In fact, can be 
night's journey, so that It wouhl not be Inconvenient to those who 
iiuied even at a point in the proposed new circuit most remote from 
J of Memphis. 

IsoE, Would that he true If Oklahoma shoulii he put in this new circuit? 
^I'RCM. Yes; we have excellent railroad connections from Oklahoma over 
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The number of cases pending in the court of appeals of the sixth circuit on 
June 30, 1914, was 164. In the eighth circuit there were 248 cases pending. 
In the fifth circuit there were 98 pending. That makes a total of 510 cases 
pending. In the first circuit there were 54 cases i)ending. In the second cir- 
cuit there were 119. In the third circuit there were 36. In the fourth cir- 
cuit there were 58. In the seventh circuit there were 92. In the ninth cir- 
cuit there were 92. That makes a total of 451 cases in all the other circuits 
combined outside of the fifth, the sixth, and the eighth circuits. In other 
words, there were more cases pending in those three circuits than in all the 
other circuits combined. 

The Chairman. Did you mention the second circuit? 

Mr. BuBCH. Yes ; there were 119 cases pending In the second circuit. In the 
first circuit there were 54 cases pending; in the second circuit, 119; in the 
third circuit there were 36 ; in the fourth circuit there were 58 ;* In the seventh 
circuit there were 92 ; and In the ninth circuit there were 92, making a total In 
all the other circuits outside of these three circuits of 451, as against 510 cases 
pending in the fifth, sixth, and the eighth circuits. 

Mr. Igoe. How many cases were there pending in the fifth circuit? 

Mr. Btjrch. There were 98 cases pending in the fifth circuit. 

Mr. Gabd. What is the reason for the accumulation of cases in these various 
circuits? 

Mr. BuRCH. The volume of business Is the only explanation of It. I know 
that In our circuit court of appeals In the sixth circuit, which embraces the 
States of Michigan, Ohio, Kentucky, and Tennessee, that the members of that 
court are exceedingly Industrious, and they are constantly at work, but that 
court has had before it some very heavy and difilcult and very important liti- 
gation. That court is in session trying cases every month in the year, with the 
exception of the months of August and September. 

Mr. Gabd. They sit most of the time at Cincinnati and Detroit, do they not? 

Mr. BuBCH. They sit at Cincinnati almost entirely. The court occasionally, 
every few years, goes to Detroit, and has once during the history of the court 
held its session in Memphis. Cincinnati is the regular place of sitting of the 
court, and I should say that 95 per cent of all the business of the court is 
transacted there. 

The Chaibman. I see from the same report of the Attorney General, to which 
you referred, that there were four other circuits that had more cases docketed 
in 1915 than the sixth circuit, and that this circuit disposed of fewer cases 
than three or four other circuits. 

Mr. BuRCH. That is shown in the report of the Attorney General you have 
before you? 

The Chaibman. That is correct. 

Mr. BuBCH. Of course, one court may dispose of 100 cases and another court 
may dispose of only 50 cases, but as to which court is doing more work de- 
pends on the character of the litigation. Our State court of appeals disposes 
of a great many more cases than are shown there to be disposed of by many of 
the circuit courts, but a great many of the cases are simply cases which go 
up for purposes of delay and they are dismissed on a mere motion. As a gen- 
eral rule, no case goes up to a circuit court of appeals of the United States 
unless they go up for real argument. 

The Chaibman. But the number of cases docketed during a single year in 
a circuit court will be a fair indication of the amount of work they have 
to do? 

Mr. Bubch. Yes. 

The Chaibman. During the year 1915 the T?econd circuit had 320 cases 
docketed. 

Mr. Bubch. Yes. 

The Chaibman. The third circuit had 129 cases docketed, the fifth circuit 
had 126 cases docketed, the sixth circuit had 142 cases docketed, the seventh 
circuit had 142 cases docketed, the ninth circuit had 178 cases docketed, and 
the eighth circuit had 266 cases docketed. 

Mr. Bubch. The second circuit, which had the largest munber of cases 
docketed in that year comprises the States of New York, Vermont, and Con- 
necticut, and my recollection Is that there are more circuit judges in that par- 
ticular circuit than in any other. 

The Chairman. They have four circuit judges in tw^o or three of the 
circuits. 

Mr. Burgh. We have only three circuit judges In our sixth circuit 
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Mr. Gard. Does this bill carry with it a provision simply for the creation of 
a court of appeals or does it carry with it a provision for the creation of district 
0(mrts also? 

Mr. BuKCH. It carries with it a provision for the creation of a court of 
appeals only. The bill provides for the appointment of three circuit judges 
by the President, or the transfer by the President of judges from any other 
circuit included within the territory embraceil in the propased new circuit. 

Mr. Taggart. Would this bill limit the President to selecting these judges 
from the class named, or may he select any United States judge? 

Mr. BuRCH. He could appoint a district judge: he could appoint a member 
of the bar from any of the territory embraced in the bill. That would be left 
to the discretion of the President. It is the same as in any other circuit. That 
i.<«, the President is prohibited from appointing a circuit judge who lives outside 
the circuit. I know that is true to-day. 

Mr. Igoe. It says each circuit judge shall reside in tlie circuit, so that, as 
it seems to me, a judge might be appointed from any part of the coimtry and 
go to that circuit and reside there. 

Mr. BuRCH. Yes; that is correct. I take it, however, that in the territory 
embraced within that circuit there would be found either three United States 
district judges or three members of the bar who would be considered as l>eing 
qualified to sit on that court. 

In that connection I may say that I am not appearing here having any 
person in mind for apiwlntiuent as a United States circuit judge. We have not 
even discussed that matter. The only matter in connection with this subject 
which we have had under consideration is the creation of this new court, in 
order that we may have a more expeditious dispatch of our business. 

We are not complaining of our circuit judges at Cincinnati. In fact, the 
relations between the members of the bar and the judges of the circuit court 
of appeals is extremely friendly and cordial. We consider them our personal 
friends, and we have frequently invited them to come to our city of Memphis. 
I have taken occasion, as president of our bar association, to invite the presiding 
judge of the circuit court of appeals to come to Memphis and deliver the annual 
address to our bar association. The members of that court were doing good 
and conscientious work, and wh«*n a lawyer appears before that court he gets 
an extremely fair and. painstaking hearing, and the cases and records are 
thoroughly examined and the opinions of the court carefully prepared, but 
the character of the litigation which the court has had l)efore it has been 
such that the court has not been able to dispose of it as expeditiously as it 
ought to be disposed of. You know it is as much a denial of justice not to 
have your case decided promptly as it is to have it decideii wrong. 

The members of the Memphis bar are extremely interested in this matter, 
and we believe the condition of business in the circuits I have referred to 
Justifies the creation of this new court, and we also believe that the city .of 
Memphis, being at the junction point of the three circuits, is the logical place 
for holding that court, and we believe that the location of the court at Mem- 
phis is eminently justified by the further fact that it is the gateway from the 
West to the East, and is served by 10 railway systems^ so that any point in the 
proxK»sed new circuit is within very easy reach of Memphis, in fact, can be 
reached in a night's journey, so that it would not b<» inconvenient to those who 
are situateil even at a point in the proposed new circuit most remote from 
the city of Memphis, 

Mr. Igoe. Would that be true if Oklahoma should be put in this new circuit? 
Mr. BuRCH. Yes ; we have excellent railroad connections from Oklahoma over 
the Rock Island system by way of Little Rock. 

Mr. Gard. Who is on the bench of the circuit court of appeals in the sixth 
circuit now besides Judge Warrington and Judge Nappin? 

Mr. BiTRCH. Judge Warrington, Judge Nappin, and Judge Dennison are the 
judges in the sixth circuit. Judge Dennison and Judge Nappin are from 
Grand Rapids. Mich., and Judge Warrington is from Cincinnati, We formerly 
had on the bench of the sixth circuit tlie late Mr. Justice Lurton, who after- 
wards became an Associate Justice of the United States Supreme Court. 

If there are any questions any member of the committee desire to ask me 
I will be glad to answer them. I am just here to-day by accident, but I take 
pleasure in stating the views of the members of the Memphis bar, and also 
what I believe to be the views of a large majority of the members of the 
Arkansas bar. I know that I have stated the views of the members of the 
bar of Arkansas located just across the Mississippi River from Memphis. 
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Mr. Igoe. Have you compiled any figures as to what districts these cases 
came from, on appeal? 

Mr. BtJECH. That would have to be obtained from the records of the several 
courts. I have not that information at hand. 

Mr. Cabaway. I have a statement here in reference to that. 

Mr. Igoe. For instance, how many cases would be taken from the eighth 
circuit, for the purpose of relieving that circuit, by transferring the cases to 
this new circuit? 

Mr. Cabaway. From Mississippi and Arkansas would have come, last year, 
28 cases; from Tennessee would have come 21 cases, and from that part of 
Oklahoma and Arkansas, which would be included in the new circuit, there 
would have come 32 cases. There would have been 81 cases altogether in the 
territory now embraced in the proposed new circuit. 

Mr. Igoe. Mississippi is in the fifth circuit? 

Mr. Cabaway. Yes: 

Mr. Igoe. And two of the other States you mentioned, Oklahoma and 
Arkansas, are in the eighth circuit? 

Mr. Cabaway. Yes, sir. 

Mr. Gabd. And the part of Tennessee that would be included is in the sixth 
circuit? 

Mr. Cabaway. Yes. 

Mr. McKellab. Northern Alabama is in vhe fifth circuit. 

Mr. Gabd. And there were 81 cases which came from those States last year 
which would have been in this proposed new circuit? 

Mr. McKellab. We can get those figures accurately from the offices of the 
clerks of the courts, and we will try to do that. 

Mr. Igoe. My thought was this: If we are going to create a new circuit we 
ought to arrange it so that it will be a real relief to these other circuits, es- 
pecially to the eighth circuit. 

Mr. Gabd. Is it not true that the States which you include in the boundaries 
of this proposed additional circuit would contribute the smaller proportion of 
cases for the consideration of the court? 

Mr. BuBCH. My recollection is that the clerk of the circuit court of appeals at 
Cincinnati has said that the order in which the volume of business came to 
that court from the various States was this: Ohio, Tennessee, Michigan, and 
Kentucky. 

Mr. McKeli.Ab. Ohio, of course, has the. largest proportion of the cases. I 
know that from actual experience. 

Mr. Gabd. I thought possibly Michigan would have a larger number than 
Tennessee. 

Mr. BuBCH. I do not think so. It depends a good deal on whether or not the 
corporations that exist in a State are foreign or domestic corporations, and it 
also depends on the material development and character of the territory as to 
the amount of litigation. 

Mr. McKellab. Judge Burch, I do not believe you said anything as to how 
long, ordinarily, cases are kept on the docket at Cincinnati before they are 
heard. 

Mr. BuBCH. I just returned from Cincinnati in January, where I tried a case, 
which was a preference case and was advanced on the docket ahead of its reg- 
ular order, and that case took about 10 months to be reached, notwithstanding 
the fact that it was a preference case. Ordinarily a case would wait about 
18 months, or possibly 2 years, before It would be reached. 

Mr. McKellab. Do you recall a case In which you and I were Interested, I 
think, on opposite sides? 

Mr. BuBCH. I do. 

Mr. McKellab. That was the case of the Illinois Central Railroad against 
the Belt Line. 

Mr. BuBCH. Yes. 

Mr. McKellab. How long was It before that case was reached? It was fully 
two years, was It not? 

Mp. Bubch. Yes; It was about two years before we could have that case 
heard. 

Mr. Cabaway. Do you know how long a time elapses between the trial of a 
case and the hearing of the appeal In the court of appeals In the eighth circuit? 

Mr. Bubch. No; I do not. 

Mr. Cabaway. That Is the most crowded court? 

Mr. Bubch. Yes. 
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Mr. Caraway. There are only two circuits' west of the Mississippi River, and 
the eighth circuit has more than half of the business west of the river. 

Mr. McKellar. The State of Texas is in the fifth circuit. 

Mr. Caraway. I had" an impression that there were only two circuits west of 
the Mississippi River. 

Mr. BuRCH. The fifth circuit embraces that part of Louisiana west of the 
Mississippi, and all of the State of Texas. The eighth circuit moves from St. 
Louis to St. Paul and Denver. 

Mr. Caraway. Frequently It sits at St. Paul; only by stipulation can it be 
moved. 

Mr. Igoe. The eighth circuit embraces 12 States. 

Mr. BuRCH. I think what I stated a while ago is correct — that is, that it 
extends from the Rocky Mountains to the Mississippi River and from Louisiana 
to Canada. 

Mr. Taggert. It has the greatest volume of business of any circuit. 

Mr. BuRCH. I believe there are four circuit judges in the eighth circuit. We 
have only three. 

The Chairman. I think the eighth circuit has five judges. 

Mr. BuRCH. That may be correct. 

Mr. McKeixar. I am sorry, Mr. Chairman, that all of the gentlemen whom I 
desired to appear before you In behalf of this bill are not here to-day ; but It so 
happened that I was only able to get Mr. Burch here to-day. I will have the 
other gentlemen come before you In behalf of this bill at a subsequent meeting 
of the committee. 

The Chairman. We will be glad to hear anyone whom you desire to have the 
committee hear. 

(Thereupon, at 11 o'clock a. m., the committee adjourned.) 



Committee on the Judiciary, 

House of Representatives, 
Washington, D. C, March H, 1916. 

The committee met this day, Hon. Edwin Y. Webb presiding. 

The Chairman. The committee will come to order. 

Mr. Morgan. Mr. Chairman, among other gentlemen here, who desire to be 
heard this morning, is Mr. McAdams, of Oklahoma City, chairman of the bar 
association of that city. Mr. McAdams also represents quite a number of other 
bar associations, including the State bar association. He has been sent here 
to discuss before this committee H. R. 239, which creates a new circuit. I 
would be very glad if he could be heard this morning. 

The Chairman. Other members of the delegation have spoken to me about 
this matter, and I think it is the sense of the committee that Mr. McAdams be 
heard this morning. 

statement of MR. E. G. M* ADAMS. 

Mr. McAdams. In addressing my remarks to the committee in support of this 
measure, I do it with the understanding that Oklahoma is Included, or will be 
included, in the bill, provided It is passed, and that Oklahoma City will be 
raade a court town. I understand that the author of the bill has consented that 
the bin may be amended In this committee to that effect. I take it that this 
committee will want to know two things before It acts upon this measure. 
One is: Do the respective circuits, from which this proposed district is to be 
taken, need relief; and, second, will the proposed district furnish enough busi- 
ness to justify the creation of this court? I am not prepared to speak for 
circuits other than circuit No. 8. I have collated some facts and figures which, 
in my judgment, justify the creation of this court beyond all doubt. 

As stated by Mr. Morgan, I am here representing the Oklahoma City Bar 
Association and some twenty-odd county bar associations. I was advised by 
the president of the State bar association that five out of seven of the executive 
committee were In favor of this measure, one was opposed, and one undecided. 
I am also chairman of the general council of the State bar association. Three 
of that committee with whom I have conferred are In favor of this measure. I 
have resolutions from several county bar associations In favor of this measure. 
I am not here, however, representing altogether the lawyers of Oklahoma. 
Neither am I here to ask this committee to pass this bill to relieve the situation 
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wholly in the interest of free citizens of this country, but I am here asking tliis 
committee to recommend this bill favorably in the interests of the United States 
Government, as well as private citizens of Oklahoma. I mean by that that the 
United States Government is interested in 65 per cent of the cases in Oklahoma 
as guardian for the Indians. This applies especially to the eastern district of 
Oklahoma. There are now more than 21,000 cases pending in the eastern dis- 
trict of Oklahoma, according to the rei)ort of the Attorney General, and the 
Government of the United States is interested in practically all of those cases. 
If you ask me how long this condition will exist, J reply by saying to you 
just so long as the United States Government guards the Indians, just so long 
will these questions have to be decided by the Federal courts. 

Coming to the question whether or not we need relief in the eighth circuit, 
1 will say that we have there 5 circuit judges and 13 States. I want to say 
that in my judgment we have the ablest Federal court in this Republic to-day. 
I want to call attention at this point to the number of decisions rendered by 
that court in 1915. 

Mr. Gabd. What court is that? 

Mr. McAdams. The eighth circuit. I gathered this information from the 
P'ederal reports. The reports show that Circuit Judge Sanborn, in 1915, par- 
ticipated in 104 cases and wrote 40 opinions; Circuit Judge Carland, in 1915. 
participated in 113 cases and wrote 31 opinions ; Circuit Judge Adams, in 1915; 
participated in 53 cases and wrote 17 opinions; Circuit Judge Hook, in 1915, 
participated in 49 cases and wrote 14 opinions; Circuit Judge Smith, in 1915, 
participated in 42 cases and wrote 5 opinions. Total number of cases in 
which circuit judges wrote opinions was 107. 

Referring now to the district judges. Judge Aniadon wrote 22 opinions; 
Judge Trieber wrote 15 opinions ; Judge Lewis wrote 10 opinions ; Judge Ree<l 
wrote 9 opinions; Judge Yeoman wrote 9 opinions; Judge Munger wrote 7 
opinions ; Judge Pope wrote 4 opinions ; Judge Elliott wrote 3 opinions ; Judge 
Booth wrote 1 opinion. 

The total number of opinions written by district judges in the eighth circuit 
for the year 1915 was 80. The total imniber of opinions written by circuit 
judges and district judges sitting with the court in the eighth circuit for the 
year 1915 was 187. I say that this condition where they have to call in dis- 
trict judges to relieve the court should not exist in any judicial district in the 
country. There should be a circuit court, or it should be abolished, and the 
district judges should be called in to write the opinions for that circuit. If 
you ask me how long this condition Is going to exist, I will say that the first 
case appealed from Oklahoma after statehood was the case of the Unite<l 
States against Hayes, I believe, reported in 169 Federal. I represente<l the 
defendant in that case. Judge Amadon sat in that case with Circuit Judge 
Adams. I believe there was one other district judge sitting in the case. This 
condition has existed for seven years or more and will continue to exist just 
so long as we have the business which we do have in that circuit. 

Three circuit judges in 1915 participated as a court in 28 cases. Two circuit 
judges and one district judge in 1915 participated in 115 cases. One circuit 
judge and two district judges in 1915 participated in 51 cases. That makes a 
total of 194. You will observe that there are seven more cases herein reporte<l 
participated in by the circuit judges and district judges than there were opin- 
ions written. The reason for this is that the per curiam opinions were not 
included in the number of opinions, to wit, 187, written by the court. 

I have included the memorandum opinions in giving the number of cases 
reported from the various States for the year 1915, as best I could from the 
reports. If there are any variances whatever in my figures they are slight 
and of no importance. 

There were decided by the Eighth (Mrcuit Court of Api)eaU ft)r the State 4if 
Oklahoma for the year 1915, 53 cases. 

You will observe that there were decided from the State of Oklahoma for 
the year 1915 six more cases than there were from Arkansas, Colorado, Ne- 
braska, North Dakota, New Mexico, and Utah, and three more cases than 
there were from Kansas, Minnesota, and South Dakota. 

You will notice also that there are 13 States included in the eighth circuit, 
and that Oklahoma, regardless of the vast population of a great many of the 
other States, furnished practically one-fourth of the entire business for this 
court. In 1914 there were decided by the Eighth Circuit Court of Appeals 172 
cases ; 38 of these cases were from Oklahoma, being a little more than 21 j>er 
cent of the entire business transacted by this court for the year 1914. 
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There will be a slight variance in my statement as to the number of cases 
decided, comparing it with the report of the Attorney General of the United 
States, for the reason that I have not included in my statement any of the dis- 
missals and none of the memorandum opinions dismissing those cases, or affirm- 
ing or denying upon the authority of some other court. I have only reported 
the cases in which the opinions were written. 

In 1909 tliere were 55 cases decided in the proposed district, of which Okla- 
homa had 21, that being 38 per cent; Arkansas 12, or 21 per cent; Tennessee 
15, or 27 per cent ; Alabama 6, or 10 per cent ; and Mississippi 1, or 2 per cent 
for the yeai\ 

In 1910 there were 58 cases decided in the proposed district, of which Okla- 
homa had 12, being 20 per cent. 

In 1911 there were 67 cases decided in the proposed district, of which Okla- 
homa had 22, being 32 per cent. 

In 1912 there were 55 cases decide<l in the proposed district, of which Okla- 
homa had 28, being 50 per cent. 

In 1913 there were 65 casas decided in the proposed district, of which Okla- 
homa had 23, being 35 per cent. 

In 1914 there were 79 cases decided in the proposed district, of which Okla- 
homa had 38, being 48 per cent. 

In 1915 there were 85 cases decided in the proix)seil district, of which Okla- 
homa had 53, being 62 per cent. 

You will observe that the circuit court of appeals proper, in 1915, with five 
associate justices, wrote 107 opinions. Yet, in 1915, with the increase of business 
from Oklahoma, we furnished 53 of the 85 cases decided from the proposed 
district. Mark you, gentlemen, that was done with a congested docket of the 
court. I say without fear of contradiction, taking into consideration the records 
of the circuit court of appeals of the eighth circuit, of the district courts of the 
eastern district of Oklahoma and the western district of Oklahoma, if we had 
enough district judges to dispose of the pending business, we could furnish more 
cases in 12 months than this proposed court could try in 5 years. You must keep 
in mind the fact that the Government of the United States is interested in 65 
per cent of the.se cases. They all go to the circuit court. It is said that Okla- 
homa is a new State. I want to say that they are now just beginning to reach 
the volume of business from Oklahoma in the appellate court. Oklahoma had 
150 per cent more cases in 1915 than in 1909. At the same time Arkansas gained 
one and Tennessee one. In 1915 there were over 50 per cent more cases decided 
in the proposed territory than in 1909, 

Mr. Volstead. What sort of cases go up? 

Mr. McAdams. I should say that they are mostly questions involving gas and 
oil leases of the Indian lands. 

Mr. Volstead. . Have many been decided? 

Mr. McAdams. When they reach them in the circuit court they are decided. 

Mr. Volstead. Do they not involve largely the same questions? 

Mr. McAdams. No, sir; they involve different questions, because we are con- 
tinually developing new oil and gas lands in Oklahoma. Practically all of the 
land, I may say, belongs to the Indians in the eastern district. If the Indian is 
not of age, some one will wait until he arrives at his majority, and after the 
clock gets round to 12, he will take this Indian in charge, put him on a Pull- 
man car, and take him to Chicago, St. Louis, or some other city and get him 
drunk and get a lease from him. Some other white citizen will then come along 
and get Another. They file their cases in the courts, and the United States 
Government intervenes to set those leases aside. Of course, there are differ- 
ent state of facts. One Indian testifies that the other was not drunk, and so on. 
They try those cases out, and they appeal them, because they involve very 
valuable leases. I had hoped that Mr. Allen, attorney for the Creek Nation, 
could be here before you this morning, but I understand he is detained on 
other business. 

Mr. Caraway. How far behind is the docket in the eighth circuit now — two 
years? 

Mr. McAdams. From the reports that I have received, I do not think they 
could catch up in three years, if they do not do anything else. 

Mr. Caraway. You think it will take three years? 

Mr. McAdams. Yes, sir; we argued a case in September — September 27, I 
think it was — in the circuit court and it has not yet been decided. I might 
add that there is one question involved in that case, however, that no other 
court has passed upon to my knowledge. 
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Mr. Volstead. You say that these cases grow out of the fact that the Indians 
are imposed upon? 

Mr. McAdams. I did not mean it in that way. It grows out of the Indians* 
right to these leases with regard to the oil and gas lands in Oislahoma. 

Mr. Volstead. These Indians are under supervision, so far as agents are 
concerned, are they not? 

Mr. McAdams. Not if the restrictions are removed. I am informed we had 
3,000 suits filed at one time in the eastern district. 

Mr. Volstead. We have, in my State, 1,500 suits growing out of a condition 
of that kind. However, you do not expect that to remain permanently? 

Mr. McAdams. No, sir. 

Mr. Volstead. Our Federal court questions would be the same in our State 
as in Iowa or any other State. 

Mr. McAdams. The people of Oklahoma are the greatest people on earth to 
appeal. For the benefit of this committee I will say that we have 23 civil 
appellate judges. 

Mr. Volstead. After you get licked for a while, you will quit. 

Mr. McAdams. We never quit. We have also 5 supreme court judges and 
18 commissioners deciding civil cases. 

Mr. Cakaway. What is the population? 

Mr. McAdams. About 2,000,000. Our courts have rendered more opinions in 
the last two years than any State in this Union. We have three judges of the 
criminal court of appeals. 

I was going to say that Mr. Allen, who is attorney for the Creek Nation, has 
been taking, as I am informed, depositions in one case since December 27. It 
will take one man more than two months to read the depositions before the trial 
judge in that case. He told me yesterday he had cases which it would take 18 
months to try in the district court. I assume that every one will be appealed. I 
think that one involves $2,000,000. 

I desire now to call attention to the annual report of the Attorney General of 
the United States. Considering the eastern district of Oklahoma, the civil cases 
to which the United States was a party were: Internal revenue, 6; safety- 
appliance act, 6 ; hours-of -service, 4 ; land laws and timber trespass. 21.102. 

Mr. Volstead. What class of cases are those? 

Mr. McAdams. That is the very thing that I was talking about. Those are 
the questions involving the Indians. 

Mr. Volstead. Don't you have an inspector to go in and investigate? 

Mr. McAdams. I will say that that Is another matter. I suspect, if you were 
to investigate the records of the Interior Department, you would find that since 
Oklahoma was admitted as a State this Government has spent more than 
$100,000 for the purpose of having secret-service men enforce the liquor laws of 
that State and the act of 1895 relative to introducing liquor. One case in 
which I appeared as counsel I suspect that this Government has already spent 
in the two trials of that case $100,000. I was informed that there were 18 
secret-service men detailed by the Grovernment in that case, a number being 
from the State of New York. That is another thing, by the way, that will make 
our business increase. After four decisions from the circuit court was rendered 
on certain questions involved I was informed by the United States attorney of 
the eastern district of Oklahoma that several hundred of these liquor cases were 
dismissed. I am referring to cases involving the introduction of liquor into 
Indian Territory. The United States attorney for the eastern district of Okla- 
homa has eight deputies, and he can not keep up with the prosecution of the 
criminal cases in his district because of the act of 1895, which makes it a felony 
to introduce liquor into Indian Territory. There is also the act of 1892, 
amended by the act of 1897, relative to the introduction of liquor into Indian 
country. 

To continue, there were 2 cases pending under the forfeiture proceedings, 
food-and-drugs act, and 30 miscellaneous cases, making a total of 21,150. All 
of those were civil cases in which the United States was interested. 

Mr. Gabd. May I ask you to give a reference to the report of the Attorney 
General? 
Mr. McAdams. I am reading from page 146 of the report for 1915. 
Referring now to criminal prosecutions to which the United States was a 
party, there were pending, at the close of June 30, 1915, 44 internal-revenue 
cases; 26 post-ofiice cases; 34 banking-acts cases; 1 land laws and timber 
trespass case; 13 counterfeit! ng-law cases; 519 miscellaneous cases; making a 
total of 627. 
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Referring now to the suits in which the United States was not a party, pend- 
ing at the close of June 30, 1915, there were, taking all other except bankruptcy 
oases, 202 In number. 

I said a moment ago that the United States was Interested in 65 per cent. 
I meant that It would continue to be interested in 65 per cent. I see now that 
I am wrong, according to this report, because It shows that there were 21,10G^ 
eases in which the United States was interested, while there are only 202 in 
which it is not interested. 

Considering now the civil cases to which the United States is a party, ir» 
the western district of Oklahoma, we find pending at the close of June 30, 
1915, 1 internal-revenue case; 1 twenty-eight-hour-law case; 2 hours-of -service 
act casejs ; 183 miscellaneous cases ; making a total of 187. 

Considering the criminal prosecutions to which the United States Is a party, 
there were pending at the close of June 30, 1915, 28 Internal-revenue cases, 10 
post-office cases; 7 banking-acts cases; 3 Interstate-commerce law cases; 3 
(*ounterfeitlng-law cases ; 58 miscellaneous cases ; making a total of 109 cases. 
I suppose the grandfather-clause cases was Included In the 58 cases. 

Referring to suits In which the United States was not a party, pending at 
the close of June 30, 1915, there were, other than bankruptcy cases, 106. 

I take It that this report will show the need for relief In the eighth circuit* 
As I have said before, I do not know about the other circuits. There Is a case 
pending from Mr. McKellar*s own State of Tennessee. I appeared for the 
defense In that case. It was tried in October, 1912; It was argued before the 
circuit court of appeals In October, 1915, and the opinion has not yet been 
handed down. I presume they are also overworked. 

The proposed district, outside of Oklahoma, has seven district Judges'. We 
have two, but with our two district Judges we furnish enough business each 
year for three appellate Judges to decide In any one year. These cases involve 
BO much. If this district is established, I assume that court can use district 
Judges from other portions of the district and thereby relieve the situation in 
Oklahoma. Judge Youmans and Judge Trleber wrote, altogether, over 20 opin- 
ions last year sitting as members of the eighth circuit court of appeals. When 
they are taken off the circuit court and put Into Oklahoma, if the circuit Judge 
should deem It proper to do so, could give us some relief by assigning other 
district Judges to sit In our district court. 

As stated by Mr. Morgan, the lawyers of the State who have studied this 
question are in favor of this measure. I have here one resolution from my own 
association that I desire to offer, and I ask that it be incorporated in the record. 
I have also a number of resolutions from the different counties which are 
practically to the same effect. The resolution which I desire to read was unani- 
mously adopted at a meeting of the Oklahoma County Bar Association held in 
Oklahoma City, Okla., on the 2d day of March, 1916, and is as follows : 

•• Whereas there is now pending in the Congress of the United States a bill pro- 
viding for the creation of what shall be known as the Tenth Circuit Court 
of Appeals, which district thus created will Include Oklahoma, Arkansas, 
Tennesse, the northern district of Alabama, and the northern district of 
Mississippi; and 

Whereas said bill provides that the city of Memphis shall be the only city In 
which said court shall sit; and 

Whereas It Is of great importance to the people of the State of Oklahoma, and 
the lawyers especially in said State, that Oklahoma City be designated in 
said bill as a city where said court shall sit ; and in order that this end be 
attained it Is essential that the commttee to which said amendment will be 
referred be advised fully of the Importance of making said amendment and 
passing said bill : Therefore be It 

''Resolved, That we hereby urge the Congressmen and Senators from this 
State to Insist on said bill being so amended as to designate Oklahoma City as 
a place in which said court shall sit, with the same number of terms as Mem- 
phis, and request our Congressmen and Senators to do their utmost. to have 
said bill passed with such amendment; be It further 

''Resolved, That a committee of one be appointed by this association to secure 
such data from the offices of the respective clerks of the western district of 
Oklahoma and the eastern district of Oklahoma, showing the number of 
npi>euls taken from such courts to tlie circuit court of appeals at St. Louis, 
and that such committee particularly ascertain the amount of litigation pend- 
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ing in the circuit court of appeals sitting at St. Louis appealed from Okla- 
homa involving Indian affairs; be it further 

"Resolved, That said committee, after such information has been sDcured, 
shall go to Washington, D. C, and appear before the Judiciary Committee, to 
Which the amendment above indicated shall be referred, and present to said 
Judiciary Committee the information with respect to the matters above stated 
and urge the committee to take favorable action on said bill ; be it further 

"Resolved, That the Hon. E. G. McAdams, president of this association, be 
appointed as such committee; be it further 

"Resolved, That a copy of this resolution be forwarded to each Congressman 
and Senator from this State. 

"At a meeting of the Oklahoma County Bar Association held in Oklahoma 
City, Okla., on the 2d day of March, 1916, the above resolution was unani- 
mously adopted. 

"J. S. Ross, 

" Vice President 
" W. H. Ledbetteb, 

" Secretary," 

I have a resolution from the bar association of Ardmore, Okla., one from 
the Lincoln County Bar Association, and also a number of other resolutions 
that may be read into the record if the committee so desires. 

Mr. Whaley. Do I understand you to say that the author of this resolution 
agrees to this amendment? 

Mr. McAdams. Mr. Thompson and the author had that understanding. That 
is my information. I also have a resolution from Ha.skell County. 

Mr. Whaley. Do the trains connect with Oklahoma City in the same way 
that they do at these other places, taking into consideration the distance? 

Mr. McAdams. Yes ; the Rock Island runs directly through Oklahoma City to 
Little Rock. If this proposed district is established and we can get relief in 
our district courts we will furnish 80 per cent of the entire business for this 
proposed district. We will furnish more business in the next 18 months than 
five judges can keep up with. I will venture the assertion that, with three 
judges, If every case that is now pending in the circuit court of appeals at St. 
Louis — appealed from Oklahoma — was transferred to this court they could not 
dispose of them within two years. Five judges might be able to do it. 

Mr. Whaley. Does not the location of this court at Oklahoma City put it at 
the end of the circuit Instead of at the center? 

Mr. McAdams. Yes ; you are correct about that. It Is nearly at the end ; but 
Memphis is likewise located near the east end of the district. However, we 
have so much more business than the other States that nearly everybody hav- 
ing business before this court will be near at home with a court town at Okla- 
homa City. The amendment gives Memphis seven months out of the year, while 
Oklahoma City gets five months. As I said before, we have the business of 
the district and are justly entitled to a court town. According to this report, 
Alabama and Mississippi will not have much business in this court. The west- 
ern district of Arkansas Is at Fort Smith. That Is but a few hours' ride from 
Oklahoma City. 

Mr. Whaley. Do the circuit courts sit in two places In any other district? 

Mr. McAdams. They do In the eighth circuit. They sit at St. Louis, Denver, 
St. Paul, and Cheyenne. We have to travel from the Red River almost to the 
Great Lakes and from the Mississippi River to the Rocky Mountains. We 
furnish more business, outside of Missouri, than any other two States. We 
furnish more business than seven of them, and yet we have to go to St. Paul, 
St. Louis; Denver, and Cheyenne. 

Mr. Whaley. You have referred to an amendment. Have you that here? 

Mr. McAdams. Yes, sir; we desire that section 6 be amended to read as 
follows : 

" Sec. 6. That the court herein provided for shall hold two terms of court in 
each year In the city of Memphis, State of Tennessee, and two terms In each 
year at the city of Oklahoma City, Oklahoma. That the terms of court herein 
provided for to be holden at the city of Memphis, State of Tennessee, shall he 
open for business on the first Monday In January of each year, and shall expire 
on Saturday before the first Monday of April in each year, and the court shall, 
on the first Monday in June of each year, open court in the city of Memphis, 
State of Tennessee, and said term shall expire on Saturday before the first 
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Monday in October of each year; that the terms of court herein provided for 
to be holden at the city of Oklahoma City, Oklalioma, shall be convened on the 
first Monday in April of each year and shall expire on Saturday before the first 
Monday in June of each year ; also on the first Monday in October of each year 
and expire on Saturday before the first Monday in January of each year." 

I thank you, gentlemen, for your patient consideration. 

Mr. WfiALEY. I want to find out if under this bill you provide for two sets 
of officers? 

Mr. McAdams. No, sir. This bill provides that the clerk shall sit at Memphis. 
We do not care, as a matter of fact, where the clerk sits. There will be no 
additional expense to that. As you know, the clerks travel all around in the 
eighth circuit and all other circuits. We have a Federal court building, and 
there has been appropriated $400,000 or $500,000 for an addition to that build- 
ing. It will start pretty soon. There will be no expense for a building in 
order to accommodate this court at Oklahoma City. 

Mr. Gabd. Have you before you the report of the Attorney General for 1915? 

Mr. McAdams. Yes, sir ; this is for the year 1915. 

Mr. Gard. I notice on page 146, which is the page you previously discussed, 
a statement of the business transacted in the eastern district of Oklahoma. The 
first item is. " Civil cases to which the United States was a party." About the 
middle of the first line it shows the cases pending at the close of June 30, 1914. 

Mr. McAda'^cs. Yes, sir. It shows 24,372 cases. 

Mr. Gard. Yes. It says. ** Land laws and timber trespass cases, 24,372." I 
would like to have some information in regard to the character of those cases. 
It Seems to me that is a very large number of cases. 

Mr. McAdams. My friend Congressman Hastings would know more about 
those cases, because he has practiced in that district. 

Mr. Gard. What district are you in? 

Mr. McAdams. In the eastern district. We have but few cases in that dis- 
trict appealed — about 40, I believe. 

Mr. Gard. These cases refer to the district court? 

Mr. McAdams. Yes, sir ; that is the district court. 

Mr. Gard. There are 24,372 of those cases. Can you tell me what liind of 
oases they are? 

Mr. McAdams. A great many of those cases grew out of town-lot litigation, 
in which certain of our citizens were indicted. I do not presume they have all 
been disposed of. Perhaps a great many of them have. Perhaps there are 
still a number pending. We have down there, as I have said, nearly all of 
these cases, and the Government of the United States is interested in them 
because it is guardian for the Indians. We have probate attorneys in the 
eastern district, representing the United States Government, who guard the 
interests of the Indians in our courts. Just the other day there was a suit 
filed by the United States attorney to cancel a lease. An assignment had been 
secured, and in less than 48 hours the United States attorney filed suit to 
cancel the assignment. That case involves a great deal of money. These men 
are on the watch all the time in order to protect these Indians, and as soon as 
anything is pulled off, and the Government thinks it is not right, a suit is 
immediately filed. 

Mr. Gard. I would like to know about these land laws and timber trespass 
cases. You said they were the outgrowth of town-lot litigation. 

Mr. McAdams. Y'es; I think that is it. 

]Mr. Gard. Well. I would like to have some information from you or from 
some one who knows something about these cases. 

Mr. McAdams. I will ask the Congressman from Oklahoma, Mr. Hastings, to 
give you that Information. 

statement of HOX. WILLIAM W. HASTINGS, A REPRESENTATPVE IN CONGRESS FROM 

THE STATE OF OKLAHOMA. 

Mr. Hastings. ^ly attention was diverted for a moment and I did not get 
your question. 

Mr. Gard. I was referring to page 146 of the annual report of the Attorney 
General. It appears on that page that in the eastern district of Oklahoma there 
were pending at the close of June 30, 1914, 24,372 cases, under the heading 
" Land laws and timljer trespass." I would like to know something about that. 
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Mr. Hastings. Briefly, gentlemen of the committee, the eastern part of Okla- 
homa was occupied by the Five Civilized Tribes of Indians. There were, in 
round numbers, 101,000 allottees; of those there were about 75,000 Indians; 
and of those 75,000 Imlians, there were about 37,000 known as restricted In- 
dians. By restricted Indians I mean that under the acts of Congress and the 
various agreements made with the Indians they could not disiK)se of their lauds 
except with the approval of the Secretary of the Interior. In other words, 
there were restrictions upon the disposition of their lands. 

Now, separate treaties were made with those Five Civilized Tribes. A differ- 
ent construction was placed upon each of these treaties. A great many trans- 
fers or conveyances were made at an early date, and these suits grew out of 
these transfers or conveyances. In other words, most of these suits involve 
what are known as alleged illegal conveyances of land from these restrlcterl 
Indians to the white people. I think I ought to be fair enough to say that I 
do not know exactly how many cases are pending, although I do know that 
there is a large number. I think a great many of those cases have been ad- 
justed. I do not think that you will find that number now, although there is 
a large number still pending on the docket. They are all Federal court cases, 
involving Federal questions. 

Mr. Gard. Of course, if they are litigated cases, it can be seen that that 
is a very large number ; but if there is just some technicality it may not mean 
that much? 

Mr. Hastings. There are not that many what you would call separate cases. 
My understanding is that those cases are grouped, and that a great many cases 
are under one head. The determination of one case will assist in the determina- 
tion of a great many others. I am not prepared to say. I would have to look 
up the record. I would be glad, at some later date, to give you the information, 
if you desire it. There is a great variety of questions to be determined, anil 
it seems that as fast as one question is determined another arises. 

Mr. Gabd. The previous speaker said that the cases were the outgrowth of 
land-fraud cases, resulting in the indictment of some of your citizens; is that 
right? 

Mr. Hastings. So far as I know, those town-lot cases have been disi)ose<l 
of. If there are any pending, there are but a few of them now. Most of those 
cases that are cited in that report, as I recall It, are cases involving alleged 
illegal conveyances of allotments of lands belonging to restricted Indians. 

Mr. Gard. You can not advise us about the total number of cases. You do 
not know whether these 24,372 that were pending In June, 1914, are separate 
cases, or whether the determination of the whole lot depends upon a hearing 
and determinalton of a few of them? 

Mr. Hastings. My understanding is that there Is a quite a number of those 
cases under one heading. They are grouped. Just how many separate cases 
there are, I am not prepared to say. I can give you that and will be very 
glad to do so at some future time. 

Mr. Nelson. I move that the committee have an executive session. 

(Thereupon the committee went into executive session.) 



(Hon. Joseph B. Thompson, a Member of Congress from Oklahoma, asked 

that the following letter be incorporated in the record, which was ordered.) 

(Note. — The matter referred to is reproduced in the Senate hearing at pp. 29.) 

STATEMENT OF HON. THOMAS P. OOBE, A SENATOB FBOM THE 

STATE OF OKLAHOMA. 

Senator Gore. Mr. Chairman, I wish to make simply a few ob- 
servations of a general character. I shall not go into details at all, 
because I think that Mr. McAdams has presented sufficient to yon in 
detail to justify the creation of this court. 

In regard to the suggestion of Senator Nelson and Senator Clark, 
I wish to say that the 21,000 cases, of course, do not represent such a 
vast variety of principle involved or different states of facts. Those 
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cases could be classified and the number greatly reduced, test cases 
tried, and th6 business in regard. to those cases minimized. 

I think, however, as a general proposition there ought to be courts 
enough to transact the business of the country. I do not think there 
is any economy and I do not think there is any justice in allowing 
litigation to accumulate. I think it is a pretty true saying that 
justice delayed is justice denied. That is practically true in many 
instances. Lawsuits, like old folks, die of old age and shrivel up 
in their shells ; and when people are sufficiently interested to go into 
the courts and have an issue between them tried out, they ought to 
have an early decision so that they can proceed on the basis of that 
decision. 

In the second place, I think that the courts, being the servants of 
the people, ought to be carried to the people instead of the people 
having to be carried to the courts. I think that it is false economy, 
and I think it is injustice to require litigants and lawyers to traverse 
the continent in order to present these matters. It is 1,500 miles 
from Oklahoma City to St. Paul. There is no reason why people 
should be required to make those long journeys when the creation of 
a new court would carry that court to the people. 

Senator Nelson. What is the distance from Oklahoma City to 
Memphis ? 

Senator Gore. About 490 miles, I think. 

Senator Nelson. There is not much difference between that and the 
distance to St. Louis. 

Senator Gore. Not a great deal. I presume there would be a court 
established in the State of Oklahoma if this district is created. Un- 
doubtedly, there ought to be, because it is the chief fountain of litiga- 
tion, and there will be in the future an exceptional amount of litiga- 
tion there. 

Senator Overman. Is Oklahoma City the place for it, if one is 
established there? 

Senator (jORe. I think so; yes, sir. 

Senator Clark. Senator, of course, I agree with you in the propo- 
sition that courts ought to be provided as close to the people as 
possible. 

Senator Gore. Yes. 

Senator Clark. But^do you think it would be feasible to bring all 
of our circuit courts of appeals within less than 500 miles of the 
average of the residences of the people? 

Senator Gore. I will say, Senator, I imagine it would, if we were 
beginning it as an initial proposition. I think it could be done. 

Senator Clark. You would have to divide up the eighth circuit into 
a number of circuits in order to do that, and also the ninth circuit. 

Senator Gore. Yes. The misfortune there is the vast area of thinly 
populated territory. 

Senator Clark. Yes; but the eighth circuit has more cases than 
any other one and moi'e business than any other one. 

Senator Gore. Yes ; of course, that is the reason why it should be 
divided. 

Senator Clark. Yes ; and I was thinking of the practical impossi- 
bility of dividing up the circuits into a sufficient number so that each 
litigant would not have to go more than 500 miles. 
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Senator Gore. That is quite true in the far western section of the 
country, due to the sparseness of the population; but I think your 
suggestion about the eighth circuit presents a very powerful argu- 
ment why it should be divided. 

Senator Clark. I am not arguing here in my questions to-day to 
the effect that it should not be divided. 

Senator Gore. Yes ; but what I mean is that those points have not 
been presented by anybody in my hearing, and I think they are 
among the most cogent reasons why there should be a division. 

Senator Clark. There is another thing that might be considered 
there, and that is the great variety of interests. 

Senator Gore. Yes. 

Senator Clark. We have in that circuit the great agricultural 
States in the East, along the Mississippi Kiver, which have great 
financial importance. 

Senator Gore. Yes. 

Senator Clark. And yet their financial importance is entirely 
different from the financial importance of the western part of the 
circuit, which depends entirely on conditions that never arise in the 
eastern part, the mining and irrigation propositions. 

Senator Gore. Yes. In the creation of new circuits economy of 
operation should be taken into account, and some of the courts should 
be to take care of these peculiar types. Of course there are cases 
where the diversity of interest might furnish the best of reasons for 
the formation of a new circuit. 

Senator Clark. There is one thing that has not been touched upon 
that I hoped might be mentioned, and that is the question of exceed- 
ing the number of nine circuits. That has not been touched on. 

Senator Nelson. If you are going to start in on that . 

Senator Clark. Of course we have started with the basic proposi- 
tion that the number of Justices of the Supreme Court of the United 
States is nine, and the number of circuits is depended on that. 

Mr. McKellar. If you will permit me to make the suggestion, 
that is a fiction. No Supreme Court Justice ever takes part in a case 
in a circuit. 

Senator Clark. Yes ; but it is a historical fiction. 

Mr. McKellar. Yes; but why leave it? It has never been carried 
out. 

Senator Clark. We do a great many things over protest. I think 
Chief Justice Marshall protested against it in the first instance. 

Mr. McKellar. It is not carried out at all. The Supreme Court 
justices no longer take part in the hearing of cases. 

Senator Gore. It is not a practical arrangement ; it is only a theo- 
retical arrangement. 

Senator Clark. They are assigned to the circuits, all the same. 

Senator Gore. Yes. 

Senator Clark. The only practical application that it has now is 
that while these justices do not visit these circuits and sit in the 
court, it is a proper courtesy, if you have a writ of error to make to 
the Supreme Court, that you should go to that justice who is assigned 
to that circuit. 

Senator Gore. I think that the Chief Justice would be given that 
circuit. 
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Mr. McKellar. The Chief Justice, as I understand, presides ever 
the fifth circuit. 

Senator Overman. Over the fourth. 

Mr. McKellar. Is it the fourth? At the same time he is justice 
of the District of Columbia, specially assigned, just as it is provided 
in this bill might be done in this case. 

Senator Overman. Does anybody else desire to be heard ? If not, 
the committee will adjourn. 

(Thereupon, at 12 o'clock noon, the subcommittee adjourned, sub- 
ject to the call of the chairman.) 



